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| S&<=y Am ſeiſed of Land in the right of 
Y EV my wife, and I and my wife by In- 
AMRST denture do make a feoffement in fee 

D of this land by ſale and bargaine,and 

& the buyer of this Land, doth cove- 

SD nant topay to me and my wife forty Acceptance no 

ſhillings annually, and to the longer liver of us : If 9% 

after my deceaſe my wife doth accept this Rent, 

yerthis acceptance of this Rent is no Barre to her 

but ſhe may recover the Land againe by a C#4 in 

©ita. 

But if the ſale had beene by deed of feoffment In caſe where 
reſerving Rent unto the husband and wife, with rene 
theſe words, Yeelding and paying this Rent unto 
the husband and wife, 8c. -If after the death ofher 
husband ſhe accepteth this'Renr, ſhe is barred and 
cannot recover this Land by a Cui in vita contradi- Cuiin vita. 
cere n03 Poinit. | | 

Bur if her Husband alohe doth make a feoffment 
of the land of his wife, and reſerverh Rent : And ' 
after the husband-dieth and ſhe accepteth the Rent, 
this acceptance- doth not barre her, bur ſhe may re- 
cover theland by a Cu7iz vita:Becauſe ſhe was not 


party nor privy tothe ſale, per Cur, Paſ.26 H.8.f.1. 
B A 
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Cu in Vitae 
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Diverſitie inner A. diverſfitie betweene a rent and reentry, for 
Renrandic- rent is parcelt of the Reverſion, and by grant of re- 
ar . verfiontherent paſſcth, 

Bur it is not ſo in areentrie, forthe grantee in re- 
yerfion can never enter for a condition broken 
HMich.27,H.8. fo:40. 

If my Father doth give me Rent in taile, Or if 
I be Tenant in taile of Rent by any other way, If I 
grant the Rent unto another in fee with warranty 
and dye, mine heire may diſtraine for this Rent if 
he will. 

Whereinaman . Butifmy ſonne doth bring a Formeaon for this 
ought trodi- Rent, he ſhall be barred by this garranty with aſ= 
Rraine,and nor ſets, becauſe he unto whom this Rent was granted 
to ring a it hath fee thereof by this Grant, per Car. 'Mich,2.1. 
' H.7.f0.40. | 

Where Rentis Tf Tenant in taile of Rentdifleiſe the Tenant of 
not extin&,but the Land, 8 maketh a feoffment with warranty, yet 
in ſuſpence.. thjs is no. diſcontinuance of this Rent, becauſe the 
_ © Garranty is made of the Land,and Rent not extin& 

but in ſuſpence. Its 
Every Rent And Rent common and every other thing which 
that paſſeth by paſſerh by grant, cannot be in diſcontinuance, 
amt Mich.3.H.7,f0.12.Mich.42.H.7. f.18.Hil.21.H.7. 
nued, fol. 9. in Replegiare. ; | 
A diftrette;s A Leaſe made reſcrving Rent unto a Stranger, 
nor givento a This Rent reſerved is void, becauſe he: cannot have 
pc by the this Rent, except he may-enter and diſtraine for it : 
mw And a diſtreſſe is net to be given by Law to him 
thatis a ſtranoer to the Leaſe, anda Rent reſerved 
upon-a Leaſe for years and fornot payment of Rent 
” SR may enter,this entrie is void, H3.21.H. 7 
+I Is | ; 


— 
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Ifthe King hath land by forfeiture which is hol- Lands forfei- 
den of me, by8&c. Or ifT have a Rent chargeiſſn — 
ing outof the ſame Lands, Orifthe Tenant be in- Cbagy NGOS: 
debted untothe King by Deed inrolled, ſolong as therRene, 
the ſame land is in the hands of the King, I have 
noremedie to recover this Rent but by petition, 

_ Butifthe King committeth the land over I may 5. Commirree 


A | - fthe Ki 
diſtraine the land of the Committee. H2l.21., H.7. —— 


fol. 3o | ned, 
A Seigniorie and Tenure of Obit and Chantery Poilcflion of * 
Land is extin& by the poſſeſſion which is in the J*Singmy 
King of the ſame lands by the Statute of 1.2.6. 
Nevertheleſle, the ſaving of the ſame Statute; But 

the Rent remaineth diſtrainable , And the Lord 

ſhall avow upon the matter, and not uponthe per- 

ſon as within his Feeand Seignioric. Trin.14.E/iz. 

Dyer 313. 

Arrerages of Rent charge being due unto a wi- Arrerages of 
dow , ſhe marrieth a husbaad which made acqui- RXnt of by 
rance of one feaſt after their Coverture, And there- 12g day = 
fore all the arrerages were loſt, per Dyer Chicte paymene. 
Juſtice er Harper, For by the Stat.of 11. H.4.c4.24. 
itis a Poſitive Law that an Acquitance for the laſt 
day diſchargeth the Arrerages ofthe Rent. 

But Weſton and Welch Juſtices ofa contraric opi- Contrary opi. * 
nion, eſpecially the Arrerages being when the wo- nion- 
man was ſole, 1.4.5. per Norton. Hil.,1o. Eliz. 
Dyer 271. | 

IfT have Rent charge iſſuing out of Land, and 
after I purchaſe the Land, the Rent is extin&, per 
Cur. Mich.a, H.7.f0.17. 

It aRent charge be granted unto me,if it be behind 
Sa <7 unpaid, 


Rent extin&. 


—m——_—_ 
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Rent Charge unpaid,if I doe bring my Writof Annuity although 

made Annuity I declare by a deede, yet Ren arereis a good Plea, 

Wor * Andby the uſing of the action this is Annuity and 

| no Rent Charge, for after if the Rent be behind 

unpaid, I cannot diſtraine for the Rent, And where 

an Action is founded upon matrer zz faite and not - 

Ren avere a BY Matter In writing, Ren arere, that is, nothing of 

goed plea to a the Rent is behinde unpaid, 15a good Plea per Cur. 

Writ of An= T7in.5, H.7.f0.34.Trin.44q. Edw.3.f0.l5. Hill, 49. 
veal Ed.3.fe.5. 

Rentrhart is in eſzor in demeaſee or being, cannot 
be granted to beginne after the death of another 
man. But if I granta Rent charge outof my Land 
to beginne to be paid after the death of another , 
Pro » This is a good grant per Car. Trin,s. H.7. 

0043-4 
Executors or If RentService, Rent Charge, and fee Farmes 
Adminiftra» be due unto any man, holding Land in fee-ſimple, 
_— fee-raile, or for life, if they die and the ſaid Rents - 
rages of Rent. PE NOT paid, their Executors or Adminiſtrators may 
have an Action of debt, for the Arrerages of the 
faid Rents againſt the Tenants thar ſhould pay the 
ſaid Rents, and againſt the Executors and Admi- 
niſtrators of the ſame Tenants, 
Fxecutors my Andalſo they may diftraine for the ſame and for 
aivow adi- thearrerages, &c. and makeadvowry fortheſame 
as well as the Teſtator in the time of his life might 
have done, per Stat. 32. H.8.37. 
Therubans — Andthe like remedie the husband ſhall have for 
may diſtraine, RENtS or arrerages of Rents due inthe life of his 
wife. 32.8.8.37. and the Executors and Admi- 
niſtrators of the husband. And the like _— 


_——_— —_ 
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ſhall the Executors and Adminiſtrators. have for 
Rent, The eſtate whereaf dependeth upon the life 
of another man being dead, S1atwt.23.H.8.37. 

Note that an Acceptance of Rent is to no pur- Acceptance of 
poſe where the reverſion is altered and determined Renrmine 
and where the name of Succeſſion is altered, as if alteredis reno 
Tenaat in dower, Tenaat for life, Tenant by the pwpoſe. 
courtefie of England, andother ſuch particular Te- 
nants doe make Leafes of their Lands reſerving 
Rents anddicth. - 

And he in the remainderor reverfion,accept this accepranee co 
Rent reſerved, the acceptance and reccipt of this no purpoſe. 
Renx is to no putpoſe,nor dothnot affirmethe Leaſe 
becauſe the reverfion is altered Trin.7.E117. 

"There are three manner of Rents, Rent ſervice, Three manner 
Rent charge andRent ſccke. Rent ſervice is where 9f Rents. 
the Tenant holdeth of the Lord by fealty and cer. 
taine rent,or by Homage, Fealty,and certaine, Rent; 
or by other ſervice and certaine Rent,-for the 
_ Rent the Lord may diftreine by Common 
right, | | 

C And if Lands are given to a man in taile, that is, Diverſities of 
tothe heires males or females of his body lawfully Rents Services, . 
begotten, &c.Reſerving Rent, this is Rent Service. 

And if a Leaſe be made, &c, for terme of life, or A diftrelle lia- 
for terme of life of another man, or for terme of 21-2 common 
yeares rendring rent,a diſtreſſe is given by common * © 
right, if the Rent be behind unpaid, becauſe the 
reverſion is in the Leafor, Donor, or Grantar. 

Forifa man will make a feoffment in fee, or in Reſervation 
taile, the remainder over in fee without Deed reſer- '*4- 
ving Rent, This reſervation - Rent is void, becauſe 

3 on 
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' no reverſionis in the Donor or Leaſor, and he muſt 
hold of the Lord of whom the feoffor did hold, by 
Statute. of Weſtminſter, 3.c4p.1. Puia emptores ter- 

rarum. COLTE Ds 7h) | 

Rent incidenn For before the Statute; if a man had made an 

onely to him eſtate of Land in fee-fimple by deed or without 

n Rererhon. Feed refidring Rent to himand his heires, this was 

refit Service, for which he' might diſtreine of com- 
mon right, but now by the Statute reſervation of 
ſuch rent is void, becauſe the reſerver of this Rent 
hath no reſervation of the Land,8c. | : 

Rent Charge Rent charge is whete a man by his Deed inden. 

is where there ted makes a' feoffment in fee; or gift in taile, or 4 

isa reſervation 7 eaſe for terme of life, the remainder over in fee re- 

feoffment lia- ſervinga rent by the ſame Indentnres tohim and to 
wo ou his heires,' a Rent, 8c. Thar ther ic ſhall be lawfull 

ment. for him andhis heires to enter and diſtraine, &c. 

This is called a rent Charge becauſethat ſuch lands 
are charged with ſuch a diſtreſſe, onely by the In- 
dentures and not of common right. For if ſuch a 
man by Decd indented reſerveunto himſelfe, and 
his heires certaine Rent without any fuch clanſe in 
the Indenture, That it ſhall be Iawfull, 8c. to di- - * 
ftraine; Then this rentreſerved is called a rent Seck, 
thar is, a drie Rent, for the which a man cannot 
diſtraine, and being never ſeiſed thereof he can 

If chere be ſei- never havethe ſame, But being once ſeiſed ofthe 

- 195 ., ſame, ifafter itbe denied, yet is the ſaid Rent to be 

: = hy yl recovered in afſize, but not by diſtreſſe, becauſe 

Aﬀze, diſtrefſe is not-incident to it. a 

If a man ſeized of land doth grant by Deed 
CIT EI Whng our 
O 


, 
I 
Y 
* 
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of the ſame land to me in fee, or fee-taile, or- for | 
life, &c. witha clauſe of diſtreſſe, this is'a Rent 
Charge, Andif it is withouta clauſe of diſtreſle, 
then it is a rent Seck., G 
__ And fora rent Charge, if the Rent or arrerages If arrerages of 
of the ſame is behind and not' paid, I may' chooſe Pen eons 
ro ſue a Writ of Annuity againſt the Grantor, Or may be reco- 
diſtraine for the rent behinde : But I cannot have yere@ by a 
both together, For if I receive by a Writ of Annui- ;;ic or diſteefle, 
cy , then. is: the land ever after diſchargd' from a - rſt: 
diſtreſſe : But if T diſtraine for this Rent, 8:c. And 
the Tenant ſuerh a Replegiare ; And Iadvow the A Writof An- 
raking of the diftrefſein the Land ina Court of Re. 299 has: 
cord, then after-the Land ſhallbe charged there- 
with. . erl3 16 3017; "2 


_ If T have a Rent Charge to me and to-my heires Diſtrelte di- 
chargeth the 


for ever iſſuing out of land, If I purchaſe any par- 4g. 


cell of this land tome and:to my heires, all rhe rent Rent Charge 
Charge is extin&t, And the Annuitic alſo; Becauſe * ©in&>y, 
that a rent Charge in this manner cannot be ap- the landwhere 
portioned. | the Rent is i(= 

Bur if a man which hath rent Service purchaſe —_— | 
parcell of the land from which: the rene is iſſuing, is 40 
This doth not extin& all the rent; burfor'iall the inpare. 
parcell, forRent Service in this caſe may be appor- 
rioned according tothe value of the Land. | 

But if the land be holden of the Lord rorender 
unto him yearly at ſuch a Feaſt, a Horſe, a Hauke, j.js Gitds bo 
a Gray-hound, or a cloven Gilly-flower, and ſuch tint. | 
like, If the Lord purchaſe parcell of this land, the 
ſerviceis cleane gone andextinR, becauſe that ſuch 
ſervice cannot be ſevered nor apportioned. oy 

B 4 | 
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Rent Charge It I have a Rent Charge,and my Father doth pur- 
2pportione® chaſe parcell of the Lands,or Tenements, charged 
ek by J- with this Rent, and he dieth and the Land deſcen- 
ſcent,and not deth to me his Son, which hath his Rent Charge, 
by purchale. This Rent Chargeſhall bee apportioned accord ing 

| tothe value of the Land, as it is of Rent Service, 
becauſe this Portion of Land purchaſed by any Fa- 
ther,dothnot come to me by my owne AR,but by 
deſcentby courſe of Law. | 
Diftrefle inci» He which hath Homage, Fealtie and Eſcuage 
dentto Ho- Of his Tenant may of Common right diſtraine for 
no _— them ifthey be bebind unpaid, for they are Services 
by which Lands, &c. are holden, Bur otherwiſe it 
tsof Rent which was once Rent Service, for when 
it is once ſevered by the grant of the Lord fromthe 
' fervices, becauſe it hath not Feakie, which is inci- 
dent to every manner of Rent Service - But Rent 
Seck which cannot bee diſtrained for, nor yet to 
bee recovered cxcepthe hath once ſciſen thereof, 
which afterbeing denied it may*by recovered by 
an Aﬀize, 
Voon 2 viftin Andifaman ag Landin Taile or make a 
Taile or for Leaſe for terme of life , rendring unto-him andto 
life upon re- hjs heires certaine Rent, ihe granteththe reverſion 
Rent,ifthe Of the Land to another, 8 the tenant doth attourne 
Reverſion be Tenant unto the Grantee, AlltheRentand Service 
afterwar® , doth paſſe by this word Reverſion, becauſe ſuch 
Je Tenant at- Rent, and Service in ſuch caſe are incidont unto a 
rourne,ierent Reyerfion, and paſſcth by grant of Reverſion. 
0 pitet®® But ifhe granteth this Rent reſerved untoano- 


Rent reſerved . 
bo ther by Deed, ſaving the Reverſton of the Land to 


himſclfe being ſo letten , &c., Such Rent ” but 
m—_ ent 
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Rent Seck, &c. Becauſe he unto whom this rent is another Caving 
anted , hath nothing in the Reverſion. of the the Revertion, 

| por , For although he granteth the rent unto ano- * Net: 

ther yet the Reverſion of the land doth not paſſe by 

ſuch grant, 

And if the tenant holdeth certaine land by fealty Lands holden 
and certaine Rent, and the Lord granteth this Rent 2 Fealyy and 
by Deed unto another, reſerving unto himſelfe ther ord grane- 
Fealtie, and the tenant doth atturne unto the grantee <ththe Rene 
of this Rent; This is but Seck unto him,8:c. becauſe » nent 
the Land, 8c, is nc: holden of him unto whom the Tenant at- 


Rent is given: But of the Lord which reſerveth the *2*2*th re 


———— - 


, ſerving the Fe- 
Fealtic, | aloe is 
Lord, Meane andtenant are,and the tenant hold- Rent Seckto | 
eth of the meane by the ſervice of 5.5. and the betns ll held 
meane holdeth over by ſervice of 12.d. by the Fealty 


If the Lord Paramount doe purchaſe the Te. 2f#< L954. 
nantry,that is, the land ofthe tenant in Fee,then the 
ſervice of the meane is extin&, becauſe that when 
the Lord Paramount next above, if he hold of him, 
which was the Meane, Then he ſhould hold cne 
Tenancy immediately of divers Lords which were 
againſt reaſon; And therefore the Seigniorie of the 
Meſualty isexrin&, buc becauſe rhe Tenant holdeth 
of the Meane by 5.5. and the Meane holdeth but 
by 12.4.Sothat the more m advantage by 4.s.then 
he paicth unto the Lord,ke ſhall have this 4. s. asa 
Rent Seck yearely of his Lord which purchaſed 
the Tenancy. 

If there be Lord and Tenant, and the Lord which is a 
Sranteh the Rent of his Tenant unto another by Rene Sect. 
Deed,ſaving unto bim{clf his ſervices, this _ n_ 

eck,, 
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Seck,and if the Rent be denied him at the next day 
of payment, he is without remedy for it, becauſe 
he hath no poſſcflion - Bur if rhe tenant doth At- 
rourne Tenant unto him unto whom this Rent is 
granted by the delivery of one penny or halfe- 
Seiſn oxi, PERDY In nameof theſcifin of this Rent, Then if the 
benefior  Ientbedemanded art the firſt day of payment there- 
ation. of, and denied, he ſhall recover rhe ſaine by affiſe 
of Novell aiſſeiſin. 

Wherein ſein And thelike Seifin the Law requireth unto him 
isneedfull, that hath Annuity granted , or ary Annuall Rent 

| 1ſTuing out of Land of another man, or otherwiſe he 

loſcth it.. | 

Having feiln And ifaman be once ſeiſed ofa Rent Secke, or 
ofRentSeck Of any parcell thereof, or of any Annuity; If the 
andafrerce- Tenant will not pay the Rent behinde, he muſt, or 
and the difſei. [OMe Of his friends goe to the Lands or Tenements 
- x4 bring where the Rent ſhould be paid, and demand the 
m— ſame and the Arrerages thereof, And if the tenant 
refuſe, or deny the payment, 8&c. This deniall is a 
difſeifin ofthe Rent, and ifrhe Tenant be not upon 
the Land when this demand 1s, this is a deniall 
which is a difſeifin : And the difſeiſee may have an 
Afſfiſe of Novell diſſeiſin againſtthe Tenant, and re- 
coverthe Rent and the arrerages thereof and his 
Coſts and Damages; And if the land is incloſed 
that he cannot come and demand, 8c, This isa dif 


ſeilin. 
Thereaſon And if the Tenant doe not pay this Rent, nor 
of ceſſavit bi= | * q.* . 4 
__ maketh his ſuite and ſervices to Court as hee 


ought to doe, and hath no ſufficient goods, or 
chattells onthe land that may be diſtrained for this 
Renc 
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Renr, and ſervice ſo behind, But doth ſuffer the 
Land tolie freſh and not occupied the ſpace of two- 
ears together,then the Lord may have a Writ cal- 
[ed ceſſavit biennium, and recover the Land if the 
Tenants will not finde ſureties to pay the Rent. 

A Rent Charge is granted by me to Z.H.by fine, 
To have and to hold to him during the life of 4. 
my Wife - And that if the ſaid Rent were behind 
and unpaid, &c, That it ſhould bee lawfull for z. 
H. and his heires during the life of TL. my wife 
to diſtraine, &c. 

H. HB. deviſeth this Rent by his laft Will and 
Teſtament, and dieth. 

The opinion of Dyer Lord Chiefe Juſtice of the 
Common Pleas was that the deviſed ſhould have 
- this rent, for this clauſe of diſtrefle maketh that #. 
H. had fee in this rent during the life of TL. de- 
terminable upon her life; But ſome were of opinion 
that I being of this Rent the Grantor, ſhall retaine 
this rent as an occupanit. 24ntons caſe 26.116. Aſſt. 
ſar.es Collingbrookes cale 8.H.4. Dyer 2.53. 

If a man grant a Rent Charge, 8c. ?rs conſ#lis- 
7mpedendo,chis Rent cannot be forfeited norgranted 
over becauſe it is incidentto the cauſe, 

If I grant a Rent Charge unto another man and 
his heires, and not-naming my heires, yet this my 
grant is good for ever, becauſe the Land being in 
the hands of my hceire, ſhall be charged with the 
payment of this Rent, although my heire is not 
named in the grant, for the land is charged here- 
within whoſe hands .it cometh unto, H:{,21. H.7. 
per Frawick-Inftic. | F 
| But 
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But if I binde me and my executors in an Obli- 
gation, and doe not name my heires inthe Bond, 
my heire ſhall not be charged upon an aQion of 
debt brought upon this Obligation, although he 
hath land from me by fee indeſcent. | 

And ifa man doth grant me an Annuity & to my 
heires, if my heires which doth grant me this An- 
nuitie is not named in the grant, although he hath 
lands by deſcent, he ſhall not be charged with this 
Annuity, HiH,21.H.7. 

Formedon of a Rent Charge of two Acres of 
nr joynt-tenanty of one Acre abatcth all the 

ent, | 

For the Rent Charge muſt be demanded againſt 
all the Tenants of Land. 

Butthe Rent Service may be demanded againft 
the Pernor ofthe profits. Paſ. 2.8. H.8.fo.37. 

If I purchaſe Lands in which I have a rent, the 
rent is extin by the unity of the poſſeſſion, fora 


gaiſheth Rent. man cannot have Rent of himſclfe. T7in.11. H.7. 


9.25. 
fo If a man ſeiſed of land in fee, bindeth him- 
{elfe in StatuteMerchant,and after granteth a Rent 
Charge out of his land unto another; And after the 
Recogniſance,ſueth execution, he ſhall poſſeſſe the 
land diſcharged, per Cur.Trin.14.E4.3. 

IF rent is granted for terme of life, and that he 
and his heires may diſtraine : This rent is a Fee- 
ſimple, 8.4.4. fo.19.tituls de grants fo.37. Brooke. 

Bur if a man letteth Land for terme of life, ren- 
dring rent, he hath no Fee-fimple in the rent; But 
otherwiſe it is where Land is given in Taile ren- 

dring 
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dring Rent, 7.H.6. f0.3. Gaſcoins caſe. 

It a man doth grant a rent to me, not expreſſing 
what eſtate I ſhall have therein, This Rent conti- 
nueth in me but during the life of the Grantor, but 
otherwiſe it is, if there is an eſtate expreſſed to me 
as for twenty yeares, or, &c. qued nota, 7.1ib. cA- 
foſ. P.8. = 

If Tenant in taile doth grant rent in fee, This is 
fee-ſimple determinable uponthe lite of the gran- 
ror.14.-H.8.f0.27. 
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F a man being ſole ſciſed of Land in fee-ſimple, 

fee-taile, or of ſuch an eſtate, that rhe iſſue be- 
twixt him and his wife may inherit, If the husband 
doe ſell away the ſame Land, or die ſciſed thereof, 
or is difleiſed thereof, his wife ſhall have the Writ 
ef Dower againſt the Tenant of the freehold there- 
of or againſt the Gardian in Ch:valrje. 


-And of Rents , Advowſons, Commons of * 


Paſture, ofa Mill, keeperſhip of a Parke, and ofall 
other profits whereof her husband had an eſtate 
of freehold of inheritance. 

And of Rents if it doth deſcend her husband doe 
yr before the day of payment thereof, P.1. H.7. 
04.18, 

A man ſeiſed of land, hath iſſue a ſonne who is 
married in the life of his Father, the Father dieth 
ſciſed, and after the Sonne dicth before he doth 
ENter. 
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enter into his Fathers land,yet the Sonnes wife ſhall 
be endowed, becaulc her husband had a poſſeſſion 
in Law. 

But a man ſhall not be Tenant by the curteſfie of 
England, except his'wife hath an actuall poſſeſſion 
of her land, except ir be of an Advowlon or of rent 
dueunto the husband who dicth before the day of 
paymentof the rent due unto him, 

A man affigning Dower unto his wife by Deed 
Havend'for terme of her life rendring rent, This H a« 
bend is void,and the rendring of rent alſo, For ſhe 
is inright by her hushand, Mich. 5. Marie. 

A man being married and hato right to enter in- 
to lands and dicth; Thc negligence of not entring 
into his land by the husband wherein he had right 
to enter, ſhall not barre the wife of her dower, 

But where the husband cannot enter but is put to 


his action and ſuite of Law to recoverthis land and 


doth nor ſue for the ſame intime of his life, P.1 
H.7.j0.18. - 
The wife after the deceaſe of her husband may 
remaine in the Capirall Meſſuage wherein he died 
forty dayes after the deceaſe of her husband; per 
Stat.de Magna Carta,cap.7, And iftheheire will not 
ſuffer her, ſhe ſhall compell him by a Writ 2#aren- 
tina habenda : But whether ſhe may maintaine her 
poſſeſſhon by force therein it is doubtfull; And ſhe 
muſt ſhew the deathof her husband certaine and 
the time of forty dayes, Mich.5.0r 6.Ed.6.Dyer 76. 
The Lady Powis departed from her husband 
with an adulterer, and after ſhe and her husband did 
againe lye together. 
This 
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This was ſuch a reconcilementin Law betweene 
them, that although they did nor after dwell-roge- 
ther, ſhe ſhould be endowed of thelands ofher hufſ- 
band; So that ſhe did not goe away with another 
man, Mich.2.Marie. 

A woman running away with an adulterer from 


her husband., and remaineth with the adulterer, ſhe 


loſcth her dower: But if ſhe remaineth with the a- 
dulterer inthe Manor or Lands, &c.of her husband; 
then nevertheleſſe ſhe ſhall be endowed, for this 


is no clopement or running away : But ifa woman 


be raviſhed againſt her will,and is carried away for- 
ty miles from her husband,if her husband dieth ſhe 
all be endowed. 43.£4.3.9. 

Aneſtate made unto the husband for life, the 
remainder to another for life, the remainder unto 
the husband in fee, if the husband doe die the wife 
ſhall notbe endowed, except her husband had ſur- 
vived him in the remainder for life. 46.E4.3.f0.16. 

Wherea woman is endowed of land: which her 
husband did take in exchange, ſhe ſhall not be en. 
dowed of the land which her. husband did ex- 
change, 31.E4.2.f8.17. 

A man ſceiſed of land in-fee, doth make an eſtate: 
for life, and after marrieth a wife and dieth, his wife- 
ſhall not be endowed ;but if the husband ſurviverhe: 
tenant forlife,and after dieth;ſhe ſhall be endowed, 
2:4.4.f0.27.1.E.6.f6.88.7.H.6.f0.9: 

Lands given to the husband, and'to-the heires: 
which he hath begotten of Margaret his wife, ſhe 
being dead at the time of the gift, the ſecond wife 
ſhall. not be endowed of this land, 12.2. 4.0.2. - 


— 
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If lands be given unto the husband andthe wife, * 
andto the heires of their two bodies lawfully be- 
gotten, If the wife dieth, the ſecond wife ſhall not 
be endowed of this land, 22.Z4w.3.f0.9.Liitleton 

fol. 14. 

I make a Leaſe for yeares, the remainder unfo 
the right heires of Atkz»ſon for ever, And after As- 
kinſon taketh a wife, and dicth during the terme of 
yeares, his wife ſhall recover her dower, but ſhe 
ſhall not have execution thereof during theterme of 
yeares, I.Ed.6. 

A gift of land in taile, is with a Reſervation of 
Rent unto the Donor and his heires ; The Donor 
marrieth and dieth., and the Tenaitt in Taile dicth 
without iſſue, this Rent iscxtin&, and therefore the 
wife ſhall not bee endowed thereof, becauſe this 
Rent was reſerved upon aneſtate tailed derermi- 
ned, but the wife of the Tenant in Taile ſhall bee 
endowed ofthe land, becauſe the land continueth 
and is not determined as the Rentis. 

Ifa woman hath a Leaſe of lands for yeares by . 
Indenture if ſhe hath right to be endowed thereof, 
yet ſhe ſhallnot beendowed hereof, But if ſhe after 
do-marry her land-lord,and he dicth,ſhe ſhall be en- 
dowed, neverthelefle the Leaſe to her made,6.X.4. 

ol.7. | 
4 A woman intituled to have dower, and doth en- 
ter upen the heire and after doe reinfeoffe the heire, 
ſhe hath loſt her dower as by confirmation by force 
of the Deed; But without Decedthe Law is other- 
wiſe,for then her right of dower remaineth, becauſe 
ſhe is remitted and nothing by the Livery,per Cor. 
Paſ.11.H.7.f4.2. Hore- 
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Horewood and his Wife were joynt purchaſers 
of land worth 60.1. a yeare, and he was ſeiſed of 
more land worth 3oo.l. a yeare , anddeviſed by 
his Will that his wife ſhould have the thicd part 
of all the land with her Joynture, by the afſigne- 
ment of his Executors, and dieth, his wife refy- 
ſeth the Joynture, and demandeth the third part 
of the whole, that is,120.1.a year as a Legacy,and 
the part of the reſt of the land, thar is to ſay,80.1. 
a yeare; and it was decreed per Car. that ſhee 
ſhould have the third part of the whole, and over 
and beſides 40.l. forthe refidue of the land yeare- 
ly for her Dower. Trizit. 36.4.8, 

If thehusband doth hold lands joyntly with an 
other man and-no partition thereof made, and di- 
«th, his wife ſhall not be endowed of this land, be- 
_ her husband died nor ſeifed thereof.” Zirzle- 
103 0.9, 4 

If the Lord of a Mannor recover againſt his 
Tenant ina Ceſſavit, and if the land doe eſcheate 
unto the Lord for lack ofan heire, or if the Lord 


enter by reaſon of Mortmaine, the woman ſhall 


be endowed. 
A Tenant ofthe King holding lands in Capzre, 
dyeth ſeiſed, and his heire dicth before he doth 

enter, his wife ſhall be endowed. —- 
But if the heiredoth enter and intrudeth upon 
the poſſeſſion of the King, and dieth before hee 
hath ſued his liveric, his wife ſhall loſe her Dower: 
Luia nullum accefiit ei liberumtenementum pri- 
uſquam Domino Regi fecit fidelitatem , per flatut. 
prerogative Regis,cap.12, | | 
| Bargaines 
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Goods ſold, 
warranted not 
at ſale,is void, 


Man felleth goods or wares , and after 
A he doth warrant them, this warrantie 
made at any other time then atthe time of 

the ſale is void, 5,4.7.41. 
Goods ſold, If a Seller of goods or wares doth warrant the 
warranted, it things ſold and they prove not good, the buyer 


they prove not 


good, ation of May have an Action of Deceit, although he hath 


deceit, not paid the money, for the Seller may have his 
Adciion of Debt. 9. H. 7.0.22. 
"104" IN"BRg If a man demand the price of a yard of cloth 


gaine but ac6- jn London of a Draper there, 8c. and he ſaith 
exceprehers be 20+S+ and the partie ſaith that he will give ſo for 
preſent 9vid it, and doth take the cloth ; it is in the cletion of 
ca the Draper to makeit a bargaine or not, for it is 
but a communication , and no perfed& bargaine 
except there be 24id pro que, money preſently 
paid for the ſame, and the Draper may chooſe to 
detaine it untill he be paid, or to have his ation 
of Debt forthe money, for if hee will rake the 
cloth not paying the money for theſame , againſt 
the will ofthe Draper, he may retaine it,or other- 
wiſe have his action of treſpafle againſt him. 
2T.H.7.t0.6. per Finens. | 
No barzaine, If you will ſay you will give me 20.1i. for my 
but a Commu- Geſding,if you doe not pay to me preſently, this 
-— 00950 tag is no bargaine but a communication, but if you 
money. benumbring your money to pay me, TI cannot ſell 
my Gelding to another in the meane time. bur if 
he doe not preſently pay it, but ſaiththar he will 
in 
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inone hourepay me, this 1s no bargaine but a 
communication, becauſe he did not pay me pre- 

ſently, for in the meane time I may ſel] the Gel. 

ding to another ; but if I doe fell my Gelding for Ancameft 
20.1. and apenny in carneſt is given me, this is a P97 given. 
perfet bargaine,and you muſt have the Gelding, 

and I muſt recover my money by any aRion of 

Debt. 15.H.7.f0.6. | | 

If a man will aſſame and take upon him by Bargaine or 
word to make me a houſe without conſideration, —— 
I cannot have an action againſt him 1f I doe it not; tion void. 
And Contracts, and Concords are good being Contratts ups 
conditionall after conditions be performed, bur Conditions! 
before they are bur Communications., Plowder Gcy are per- 
Com. f6.309.5 f0.11. s formed. 

I bargaine and fell unto a man my Gelding for 4 warranty of 
16.1. and do warrant the ſame to defend 8&c. and | &\4insto 
I doe deliver the Gelding unto him, although he an ation of 
hath not paid me for my Gelding, if he be decei. &ccir- 
ved,he may have an ation of Deceit againſt me, 
becauſe that I may have an action of debt againſt 
him for my money,per Cur. Hiler. g.H.7.fo.27. 

I ſil rhe Horſe or Gelding of another man a cite of any 
which I have gotten by money for 5.1. and not in thinginopen 
open market, and the owner doth take the Gel- — 
ding as he may, in whoſe cuſtodie the ſame is, 
yet this wrongfull ſeller of che Gelding may have 
an action of Debt forthis 5. 1. becauſe the Con» 
tra was once executed. ; 

And if a mandoe ſell Trees growing on the A contra 
lands which he holdeth in the right of his wife one execued 
for 40.1. and the buyer felleth and takerh away "— 

| C2 an 
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A thing ſold, 
retayned untill 


payment. 


A Leaſe and 
cloth ſold, the 
contra can- . 
nat be ſevered 


bur intire, 


Contra can- 
not be appor- 


tioned. 


Payment,Exe, 
SUtOrs Not na- 
med. 


and doth pay 10.1, and after the wife dieth with. 
out iſſue, fo that the husband is cleane diſmiſſed- 
of the land, and is not tenant by the Curteſie of 
England, yet the husband ſhall havean Action of 
Debt for the 30.1. remayning for the price of 


theſe trees, becauſe the Contract was intire, and 


yet the buyer of theſe trees ſhall never havethe 
reſt ofthele trees. 18. E4.4.f0.6. | 

And if a man doe ſell a Gelding for 20.1. He 
may retaine the Gelding if he wil untill he be paid 
his money. per Brian Inſtice. 

It a man is poſſeſſed of a Leaſe for terme of 
yeares, and will fell his Leaſe of his land , and 
certaine Cloth for 20.1. the contract is intire and 
cannot be ſevered ; and ifany of this be diveſted 
from the buyer , yet nevertheleſle che ſeller ſhall 
havethe whole ſumme of 20.1. for the Contra&t 
is intire and cannot be ſevered. 7.H.7.f0.5. 12.H. 
8./0.13.9.Ed.q.fo.1. 

And Contra& cannot be apportioned , for ifa 
man doth retaine a ſervant for a yeare for 10.1. 
to be paid at two Feaſts, and the Maſter dyeth af- 


 terthe firſt Feaſt, theſervant ſhall have the wages 


but forthe firſt , but if he were retained for 10.). 
to ſerve fora yeare,and he doth depart within the 
yeare, hee ſhall have no wages, for a Contract 
cannot bee apportioned. 27. Ed.3. in 4pportiog- 
ment. | 

I bargaine and ſell my Land unto Arkizſon,8c. 


| Provided that if I pay to Atkinſon , his heires, 'or 


aſſignes, 20.1. before Chriſtmas next , this bar- 
gainc to be void, Atkinſon dyeth betore the day.,. 
= : and 


FO os Sooke a Ae IN 


EI ro en det on I 


wn. A 


Bargaines and Contrafds. 


21 


and I doe pay the 20.1. unto the Executors of 
Atkinſon. | 
There is adoubt whether this payment by me 
is g00d,-or not contrary to the expreſſe words, 
forthis word Executor is not named, And this 
word Afﬀignee will not help,for although an Exc- 
cutor bee an aflignee in Lay, yer he is not anaſ- 
figneeinthe Land, Dyer 180. 2.Eli7, - 
A contra@ is intire, and therefore being de- 
ftroyed in part itis not good; And if Tlet a Cham- 
ber, and beard a man and his wife and his ſonne, 
paying for every weeke 11.'s. If I doe bring my 
ation of debr for this money, it is a good Plea 
for-them to ſay, thatT did nor letthe Chamber, 
forthe contract being deſtrained in part is loſt. 
9.Ed.q.fo.z. | | 
If a man doth bargaihe and ſell me wood, and 
that I muſt give him for the ſame, 10.1. if I doe 


like it upon ths fight thereof, this is a good bar- 


gaine of; my will and pleaſure, for if I firſt will 
upon the fight ofthe wood. it is aperfeR bargaine 
-- arp Idoe diſagreethercunto, 18.E4.4. 

A man ſeiſed of Land ſelleth the Trees, and af- 
ter maketh the feoffment in fee of the land unto 


- another before the felling of the ſame trees, the 
buyer of the trees ſhall havethem, 20.4,6.f0.22. 


. If a man doth bargaine and ſell me rwenty 
Acres of Corne, and that I muſt give hitn for c- 
very acre, 20.5. ifI doe like it upon the fight and 
view thereof, Idoe like it and thereupon take it 
and carry itaway, he may have an aQion of treſ- 

C3 paſſe 


.E xecutor is 
aſſignee in 
Law, but not 
in Land, 


A contra 
intire and de- 
ſtroycd in part 
is void, 


A bargame on 
good liking, 


A ſale of trees, 
the (eller ſells 
the Lands 
after, but the _ 
trees belong tg 
the buyer bf '- * 
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A bargaine y 
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Payment be- 
fore it is care 
ried. 


Payment is 
Pareell of the 
Contra. 


Payment is 
Contrac, 


AcontraRt en« 
ended inall. 


Contra@ or 
Bargaine void 
by Obligation, 


A Cenntt 
and another 
bound to per- 
foxme. 


A Contra@ or 
Bargaine of 
'Tithes, 


pareell of the . 
| given, wide pag. hujwue hibri, en detinue of goods. 


fle againſt me, although the bargaine was thav 
ſhould have the Corne upon my fight and plea- 
ſure,paying for every acre 20.5. for I cannot rake 
away the Corne before I have paid, for the pay- 
ment is part efthe Contra, 

Andthe Lawis if a man agree for the price of 
Wares, he cannot take them before he hath paid 
for them, except he hath day of payment given 
unto him.17.E4.4 fv.r. | 

Agreed per Cur. That a contra itnot good 
without preſent payment, except there be day 


AQion of Debt was brought upon a contraſt 
for 20.1. The Defendant faid that the Plaintife 
after this ContraR did take an obligation of 10.1. 
of him parcell of this 20.1. A good plea adjudged 
to deſtroy the whole Contra, for a Contract 
determined in parcell is determined in all, foritis 
anintirething, 4.H.4.f0.20., | 

Ifa man be indcbred ro me by a Bargain or C5- 
tract, and after is bound to me by an Obligation 
for payment of the ſame debr, the ContraQ ther- 
by is determined, for inanattion of debt brought 
upon the Contra it is a good plea, the Obligarti- 
on was made for the ſame debt. 

Burifan other man is bound to me in-an Obli- 
gation to pay unto me the due unto me by this 
ContraQ,yet the Contract remainerh, becauſcit is 
made by another perſon, and now both of them 
* debtors unto me. 19.4.8. tit#lo 29, 21.H.7. 

ol.5. | 
A Parſon ofa Church, or any other having 

Tithes 
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Tithes may make a contra, or ſell his tithes 
within his Pariſh for ſeven yeares to come, or 
the profits of his Courts for ſeven yeares to 
came, and adjudged good, yet hee hath nor the 
thing atthe time of the ſale. 2d 

And if a Parſonof a Churchdoth ſell his Tithe Jvesfald 
Lambs at Chriſtmas in his pariſh, this ſale is progcs of land 
good; Or if Tenant for life doc ſell the profits foldby Te. 
of his Jand for two yearcs, this is good, for the ſale "EE: 
is a prantofir ſelfe, Hi/.21.H 6.fo.43. 

man may contraQt and granc to anotherthat & comrenror 

he ſhall not be impeached of Waft, and diſpenſe be impeached 
with athing which is notin Z/e, becauſca grant of vaſe. - 
isa Covenant : But a releafe of Waſte thatis to — «no 
come is not good, 42.E4.3.f9.24. not good. 

If A. maketh a Leaſe bearing date the firſt day a 1. of s 
of Ianaary, to begin at Michae/mas next follow- Leaſe good be- 
ing : This Lefſce may granc or ſell this terme be- 5 cnui, bur 
fore eMichaelmas next, But he cannot releaſe or good. 
ſurrender the Leaſe. 22.E.4.titwlo Grent.110. 

If a man granteth a Ward or Wardſhip, 8c, A grauntnot 
And ſo from heire to heire untill one of them 5929for hat 
come tofullage, this is not good, fora Ward that fall after. * 
ſhall fallafter, but ſuch a Grant madeby the King 


is good. 24.E4.3. in Grants 47..Abridg. 
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CTION of Waſteis againſt Tenant by 
At curtefie of England, Tenant for life, 
«&. A. Tenant for yeares, and againſt Tenant in 
dower : And he which ſhall be attainted thereof 
ſhalt-loſe the place Waſted, and thrice as much 
as the: Waſte ſhall-be taxed, per, Stat. Glonc.6. 
FIR ESLBESED , * 

' Andforevery ſuch Waſte commirted by Gar- 
dian, Tenants in Dower, by the curteſie,of terme 
of life, or for years,a Writ of Summons, 8c, and 
not appearing, Attachment ſhall be awarded, and 
then not appearing,the Sheriffe ſhall be comman- 
ded togoectothe place Waſted in proper perſon, 
taking with him twelve lawfull men, 8c. to in- 
_ of the Waſte committed, and'to returne 
the Inquiſition : After which Inquiſition return- 
ed judgement ſhall bee.given : Stature of Glove, 
Weſt.2.13.8.1.14- #5 | : 
| Tenant for yeares may take Oakes, and Aſhes, 
- and ſuch Ike, which havebeene uſed to be felled 
every 13.94.16. Or 20. yeares, and this is no 
waſte,for itis called 9:/vacedus 4.E.6.tituls 136, 

It was agreed that Oakes of twenty yeares age 
cannor be cut downe by rhe Tenantfor terme of 
pon nor for life, for it may prove Timber, and 
y this felling there will never be any Timber 
growing, Tempore H.8.titule 334. 
Yer it was agreed per Curiam, that Oakes of 
theage of twenty years, and under, the tenant for 
Fares 


Waſte. 


yearcs may fell and it is no waſte. But © Mattin 
Teftice ſaid the Law is not ſo, but in ſucha Coun-: 
trie where plenty of Wood is; And if Oakes doe 

afſe the age of twenty ycars, they cannot be fel- 
ſed as ſcaſonable for houſe-bote, bur boughs and 
wrangland which are felled downe, being of the 
age of twenty yeares and not being Timber is 
no waſte, 7.8.6.f0.1. | =o 
Tf renant for terme of yeares doe fell young 
Oakes of the age of ſeven or eight yeares, it is no 
waſte, 13.H.7.f0.21. per Brian Inffice, but being 
felled atthe age of ten. yeares it is waſte, for they 
may prove Timber.4.£4.6:136. 5149 | 

If Oakes be felled and after the ſpring is de- 
ſtroyed with Cartell with feeding and biting, the 
ſame is waſte; becauſe it will be no- Timber, bur 
Shrubs after ſuch biting. :11(H+6. f0.19. 1g. 
Eliz.25, 7 fog 2154.14 30 one 

Tofcll Oakes and to ſellthem:is Waſte, but 
the Tenant for years, &c; may fell Timber to 
doe reparations upon the ſame Land which hee: 
holdeth for yeares; bur not to repaire other land-:. 
And to fell Oakes ofthe age of ten yeares ſeaſo- 
nable for houſe. bote is no Waſte, bur if they 
be of theage of rwenty yeares, and like to make 
oreat Timber.is Waſte.7.H.6.f9.4.0. 

A Leaſe is made, 8c. Except and reſerved. 
woods, and underwoods; if the tenant for yeares 
doe fell Timber, &c. An ation of Waſte is not 
liable againſt the renant for yeares, for the Statute: 
is de terr6s,boſcis,& gardins,fibi demiſsts, ot lands, 
woods, and gardens, demiſed unto the _— 
and. 


Waſte 


and by the exception and reſervation of the 

woods, &c.theyare not demiled, yet the Tenants 
ſhall have the herbage ofthe woods. 
But if aman-doc grant his woods, &c. the 
Lands wherein the woods doe grow doe pafle 
with the woods,for the deed ofevery man ſhalbe 
taken, and conſtrued moſt ſtrong againſt himſelf, 
and in a Writ ofEatrie, if the demand is of twen- 
ty Acres: of wood, the Land ſhall alſo bee re- 
covered. 

To break a mud Wall, or ftone Wall, being 
without the houſe, or within the houſe, 15 waſte, 
for they are parcel{ of the free-hold, and may in- 
dureduring the life of man; pzy Cer. And if the 
Tenant for years, doe pull downethe partition of 
ſeverall Chambers, and maketh anunion ofthem, 
it is waſtc, per Cur. Mich.1o.H.7-fo.2.0c. 

A Wood of Haſells, and Willows is waſte, 
as well as Oakes, but to cut downe Haſells, and 
Willows growing in any wood amongſt Brakes 
is no waſte, becauſe they are but under-woods., 
per Cur.Mich.rto Hoy fol. 5. 

To fell Apple Trees and Haſells upon the 
Land growing 1n ſeverall places as where 2,3. or 
4+ &c, doc grow together in one ——_ , and fo 
many more inanother place,tf they be cut downe 
this 1s no waſte, per Car. | 

But to diſtroy a Garden of Apple-trees,is wafte 
by the exprefle words of the Statute; that is to ſay 
in boſcis, & gardinis, oc, | 

Andifa Tenant holdeth ad ewndem terminny, 
he is puniſhable in ſuffering waſte,where he 1 _ | 
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reth a ruinous houſe to fall downe, If the houſe 


were not ruinous at the time of firſt Leaſe made, 
for if it be ruinous atthe time ofthe firſt Leaſe 
made, and falleth downe in his time which hold- 
cth, 8c. ad exndem terminum, the firſt Leaſor 
hath noremedy. But where the houſe was well 
repaired atrthe firſt, and becomes ruinous after; 
that tenant in whoſe time the houſe falleth 
downe ſhall be puniſhed in an ation of waſte, 
eHich.lo.H.q.fe.2 Trin.12 H.8.f0.t. 
Action of Waſte is againft Tenant for yeares, 
forbreaking of a ſtone or mudde Wall, becauſe if 
is fixcd-to_the free-hold : Bur if the tenant for 
cares, do plead that his Land-lord did give him 


cave to pull downe, this is a good plea ina Writ 


of wafte to bar the Land-lord. Mich.r0.H.7.f5. 
If a houſe be uncovered and. ruinous at the 
| time of the leaſe made, The tenant for yeares is 
not bound to cover it, and agoad barre to plead 
inan aRionof Waſte. c3ch,ro He7.f.2.66.per 
Cur. | 
Bur if the houſe be decayed atthetime of the 
Leaſe made, The tenant for yeares inthe ground 
may fell Timber-treesto the repaire ofthe ſame, 
and not be puniſhed in waſtetherefore; And if the 
Farmour doe covenant to repaire all the houſes, 
heis then bound to repaire, and maintaine, &Cc. 
Or cle an aQtion of waſte will lye againſt himz 
but he may take trees for the ſame, and if he doe 
fell more trees then is neceſfary far the ſame; 
Then an ation of Waſte. | 
And if the Land-lard is bound to = 
ES 
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houſes, 8c. and will not, the tenant for yeares 
may zetaine ſo ſuch- money in his hands for his 
rent, and require the ſame. T7i.12.H.8.fo.1. 

- © Tenant for yeares cannot tranſport the houſes; 
for if hedoe breake the Walls ofa Chamber, and 
to make two Chambers of one, and ſeveral, this 
iS waſte.ro.H.7.fo.s, Lun 7 

If a houſeis. diſcovered by ſudden tempeſt of 
weather, this-is no-waſte : Bur if the Tenant for 
yeares, &c, dothſuffer the ſameto lye diſcovered 
whereby che Timber is putrified and rotten, this is 
Waſte, © | 
' Butifthe houſe doe fall downe by ſudden tem- 
peſt it isno waſte, 12H. 4 f0.4. 

Bur if the houſe be burnt by the tenant for 
yeares and his fervants, the Law is otherwiſe. 

But if the houſe be uncovered, an aQion of 
waſte is not therefore, except the Timber bee 
thereby periſhed and putrified.10.H.7.f8.2, 

And if rhe houſe of the tenant for yeares, doe 
fall downe by Tempeſt, —_ by action of 
Covenant broughr againſt him, for not repairing 
the ſame, and covenanting to repaire the ſame, 
cannot avoide- the ſame; yet if an ation of 
waſte bee brought againſt the Tenant, hee may 
plead that it was done by a tempeſt, and this is a 
good barre.q0.E.3.f0.21. 5 
If the enemies of the King doe burne and de- 
ftroy, and burne a houſe; Or ific doe fall dowge 
by ſudden tempeſt, ation of wafte is not: But 
otherwiſe ir is if it be deſtroyed by enemies being 
traterous SubjeAs. 12.H.8.70.1. 


If 
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If Tenant for yeares doth build up a houſe 
upon his lands to him demiſed where none was. 
before built, and after ſuffer the ſame to decay, 
this is Waſte, 12.H.4.f0.6.4.E4.3.f0.21. 

If a houſe doe fall downe by great winde or 
tempeſt, the Landlord ſhall finde the timber, for 
this is no Waſte,and the Tenant for yeares is not 
bound to reedifie the ſame. 11.H.4.f0.2r. 

If the poſts of a houſe doe remaine, and the 
houſe doe fall downe, if the Gardian of Infant 
doe pull downe thepoſts, it isno Waſte, forit is' 
no houſe when it is not walled nor covered. 

For iFa man doe pull downe the frame of an 
houſe which is not covered and newly builded, it 
is no Waſte, 40.11b, 4ſiiſfo.22. | 

If a Furnace be fixed on the ground by Tenant 
for yeares,and not unto the wals of the ſaid houſe 
or poſts,8&c, fixed by the Tenant, and removed 
ad taken away by him , the Farmour or Tenant 
commit no Waſte, forthe houfe is not impaired 
thereby. _ 

Bit the Tenant in Feeſfimple doth fixe a Fur- 
nace in the midſt of a houſe, his heires ſhall have: 
it, and not his Executors , and the like Law is of 
Fars fixed in a Brewhouſe. 24. H. 7. f0. 26. per 
King fmill Inftice, | 

nd if the Executor of the Tenant for yeares 


_ dothraiſe and pull downe a Copper or Furnace 


fixed to the ground by the Tenant for yeares,this 
is Waſte, Paſcht 10.Eliz, 
If Tenant for yeares doe make Waſte and ma- 


keth his Executor,and dyeth, theaQion of Waſte 
is 


Waſte. 


is gone, for it is a treſpaſſe which is a perſonall aRi- 
on which dieth wich the perſon; but if his Execu- 
ror doe make Waſte, action of Waſte is lyable a- 
gainſt them. 23. H.8. 7. 134. 

Tenant forterme of yeares may fell Timber to 
amend the houſes and to doe reparations , for if 
the houſes be decayed by default of the Termor, 
then if hee felleth Timber to repaire them ir is 
Waſte. Fi1J.59. | 

If a Stable bee ruinous at the time of a Leaſe 

made, and after it falleth downe, the Tenant for 
terme of yeares may fell Timber to make a new 
houſe ; but if there was no houſe before there, 
the tenant cannot fell timber to make a new 
houſe. 11.H.4.f0.32. 
..- If a ditch be made through a Meadow, where- 
by the Meadow is made better or amended, this 
is no Waſte,but if an action of Waſte be brought 
for this ditching inthe meadow, whether the Te- 
nant may plead, Nul waſt fait, that is,that he hath 
done no Waſte, and give the ſpecial! matter in 
evidence, or whether he may plead this matter in 
Barre,a doubt. Hil.20.E17.Dyer. 


Leaſe is made upon Condition that the Leaſce 


ſhall not make any Waſte, after he ſuffereth inthe 
decaying of the houſes, adjudged that the Cen- 
dition was broken, for the Statute of Glouceſter 
is for doing of Waſte,and therefore permiſſion of 
Waſte is puniſhible, becauſe theſe words (any 
Waſte) is generall,per Dyer & Welch Inflic. Mich. 
12.Eli5.2$1.Dyer. 


and 


Tenant for: terme of yeares taketh his Leaſe 


: 
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and dyeth , the Executors doe commit Waſte in 
rayſing of a Copper or Furnace, fixed into the 
ſoyleor land, by the Termor himſelfe adjudged 
Waſte, 

For Executors cannot take aty thing of the 
Teſtators but his Chattels, and thoſe things 
which are parcell of the freehold , the heire muſt 
have and not the Executors ; As a Furnace of 
Leade fixed ih the middle of the houſe, although 
it is not fixed inthe wals, Fats fixed in the ground 
in a Brew-houſe or Dying- houſe, theſe things 
pertaine to the free-hold,and deſcend to the heire 
with the inheritance : And alſo they paſſe by Fe- 
offment, with the freehold, and pales that make 
incloſures , the heires ſhall have and not the Ex- 
ecutors, dores and windowes the heire ſhall have 
and not the Termor, although they bee nor fixed 
or hanged, becauſea houſcisnot perfeR withour 
dores and windowes. But otherwiſe it is of glaſle, 
for a houſe is perfeR without glaſle & tables dor- 
mant, and Evidence the heire muſt have and not 
the Executors, which cannotbe forfeited by out- 


lawrie,for they are parcell of the freehold , bur if - 


they be fixed by the Termor he may during his 
terme take and remove them, but nor afrer , but 
being fixed to the wall or poſts by the Termor, he 
cannot remove them or take them, T71n.21.H.8. 
fe.r15.Hil.5.H.7.f0.17. &21.H,7.f0.6. per Kings 
mill Inftic. 

. Tenant for terme of yeares doth covenant to 
repaire the houſes, &c. at his proper coſts and 


Charges, the houſes be decayed in Gro 
| the 


Waſte. 


the Tenantfor yeares felleth trees upon the ſame 
lands, and doth reparations, The Landlord brin- 
geth his ation of Waſte,the Tenzat juſtificth for 
reparations, the Landlord cannot reply by reaſon 
of the Covenant, for as concerning that he is to 
put his ation of Covenant,and fo if the Landlord 
. doe covenant to repaire and doth not, the Te- 
nant may fell trees and juſtific the ſame in an aci- 
on of Waſte brought againſt him. Dyer 198. 10. 
Eli7. Paſ. | 

A man demiſeth divers Cloſes by theſe words, 
Demilſeth,granteth and tofarme letteth unto mee 
Lands &c. Together with all manner of Timber 
wood, under-woods, and hedge trees , except 
the great Oakes in ſuchincloſure. I being Tenant 
for yeares, doe fell and cut Timber in places of 
- Jand in which no exception was , this was ad- 
judged Waſte: For if I have Timber trees de. 
miſed unto me, I cannot fell nor cut them downe: 
and this word Grant in the demiſe or Leaſe, doth 
not alter the demiſe. #:/.22.E/1z. 

Waſte aſſigned in cutting or felling of tenne 
Oakes, the Defendant juſtifieth the felling of 
three-of them , and that hee did imploy them in 
making fix poſts to ſeparate ſeverall cloſes there, 
and doth not alledge how many Cloſes, and 
doth alledge by preſcription ſuch a kinde of In. 
cloſure, and doth not alledge that all the three 
Oakes were altogether imployed, nor that indeed 
the Incloſure was made, whereupon Judgement 
was given againſt the Defendanr. 


dant 


And for the other 7.Oakes felled , the Defen- 
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dant juſtifieth,becauſe the were CAride,cavecs in 


Calminibus & putride, withered and white in the 
tops , being nor ſufficient Timber for building, 
this was a good plea per Dyey chicfe Juſtice, be. 
cauſe theſe woods doe amount unto that which 
is inthe common preſidents, which are theſe, that 
the trees were dead, and did beare no fruit nor 
leaves in Summer. 


But to pleade that therefore it was not ſuffici- 


ent Timber , was of no purpoſe or eſe, for it 


may bee otherwiſe imployed. Paſ. 16. Elizab. 


Regine. IS 

A writ of Waſte is not againſt Tenantin Mort- 
g2ge, nor yet an ation of Account, becauſe hee 
hath an eſtate in fee Conditionall, N.Bre.f9.38, 


 Executors cannot maintain a writ of Waſte, but 


an ation of Waſte may be brought againſt them. 
Nataur.Bre.fo.38. 

If Waſte be committed in the time and life of 
the Father, his Son ſhall not puniſh this Waſte af- 
ter the death cfhis Father , becauſe it is a perſo- 
nall puniſhment, and ir is a thing which cannot 
deſcend, and it is aperſonall ation which dyeth 
with the perſon. P.13.H.7.f0.20. 

If the Leaſe of Tenant for yeares is ended, hee 
in reverſion cannot have an ation of Waſte. per 
Fizeux Tuftice. Trin.9.H.7.f0.8.in Reſcons. 

Waſte aſſigned ina Parlour, price 40.5. ina 
Chamber, 20.5. inthe Kitchen, x0.s. The verdict 
did finde the Waſte in all theſe places , and the 
Plaintiffe recovered the places waſted and treble 
damages. Hich.1 _ F 


| ALeaſeismade unto a woman for yeares and 
ſhe marrieth a husband before the Leaſe is expi- 
red who maketh Waſte, andthe wife dieth, Acti- 
on of Waſte is againſt the hushand for that hee 
had the occcupation ; The like Law is where a 
Leaſe is made to a woman for life , who after 
matrieth a husband. Brooke tituls a7. 

It is Waſte to cut downe for Fewell greene 
wood wherethere is ſufficient rotten wood.2 3... 
3- titulo 22. 

Bur itisno waſte to fell ſcaſonable wood that 
hath beene uſed to be felled every 20. yeares , of 
within that time. Fitz.Nat.f8.5 9m. 

And to fell and deſtroy White-thorne is 
Waſte, bur not. Black-thorne, 9.H.6,ſ0.10.E4.3. 
fer. 

If Tenant for yeares doth not repaire the 
_ - his land which hee holdeth by Leaſe 

the land is drowned , or he ny 

for — ravell,or coale, or plotigh up mea 

or ſuffer tore to be drowned which will be 
ruſhie and nothing worth , or arable land to bee 
drowned, this is waſt. 20. H.6.fo.Fitz.H,f6.59. 
Nat. Bre. 

But to ſuffer theland fo lie freſh-land and until- 
led whereby it is overgrowne with thornes, &c. 
this is no Waſte, Fi#7,5.N.B. 

= Henry the ci hr made a Leaſe for terme _ 

of yeares to Colehir ,&c.(cxcepting great Trees) 
after the King =_ ranteth the reverfion and the 
trees unto the e of Norfolke , the Duke 


— the land and trecs to Benniſh with- 
out 
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out impeachment of Waſte. | ; 
The Duke is artainted of Treaſon, whereupon 
the King granteth the farme unto Saunders, Savn- 


ders enfeoffeth Draper of theſe lands infee , and 


was boundto fave harmleſſe the perſon of Draper 
and the premiffes, or touching any intereſt, and 
Benxiſh pleadeth his Leaſe made unto him by the 
Duke, and felleth trees, but becauſe in his repli- . 
cation hee doth notſhew that hee claymeth the 
trees by vertue ofhis Leaſe, neither maketh con- 
clufion, that therefore he was dammified , Judge- 
ment was againſt him for lacke of forme of plea- 


ding. 

Fe for matter in Law, the Juſtices did doubt 
whether this was the breach of the Condition of 
the Obligation made by Seunders , for if Bennsſh 
felleth the trees by vertue of his Leaſe wherein 
the trees aredemiſed to him , he doth againſt the 
Law, for the tenant for yeares cannot fell trees 
although they be demiſed unto him , for he hath 
no intereſt or profit buronly of the branches, and 
the acorns,and the fruit of them. And by theex. 
ception ofthe trees unto the King in the Leaſe 
which he made to Colthurft,the g-. had nothing 
in the trees bur as a Chattell, and Bemiſh the 
Tenarit of the Duke without impeachment of 
Waſte by leaſe, hath no profit or propertic by de- 
miſe and leafe of Trees by theſe words, Without 
impeachment of Waſte , without grant by deed 
made of the ſame. 

For theſe words inthe Leaſe, 4bſque impetirione 
vaſti, i. withour impeachment of Waſte, giveth 

2 D2 Benniſh 


Waſte. 


Benziſh the Tenant no propertie thereof, 

For if a Stranger felleth and cutterh downe the 
trees, Benniſh the Tenant cannot have the Trees, 
bur an AQion of treſpaſſe, wherein he ſhall reco- 
ver damages for the treſpaſſe done in the ground: 
and land , and for the branches and boughes of 
trees , and not for the trees and timber, Paſc 
2. Eliz. Dyer 185. | 

Aion of Waſte was brought againſt the ,Te- 
nant for life, who pleaded that the plaintife did 
command him to commit the Waſte, that was 
to dig gravell, adjudged no plea per Cur. and the 
commandment was void , forthe Landlord hath 
Ro power to command his [Tenant during the 
life ofhis tenant forlife , for the Tenant for life 
may have an aQion of treſpaſſe againſt the Land- 
lord for. diggingofthe land, and this gravell and 
- land is parcell of the inheritance of the Leſſour, 
as well asthe Reverſion and the Inheritance is in 
him, then a grant by a naked promiſe isnot good 
any. thing can proceed thereby ; and this ation of 
Waſtc is ordained by Statute, and a Command- 
ment by word, which is but naked, and matter in 
faite, and notby marter in eſcyips,which can barre 
a Statnte, Hil.2. H.7.f0.1 3 . 

' For matter in:faite is not good to anſwer or 
diſcharge matter in writing,per Triv. 19.H.8.f0.9, 
Paſ. ya Nor a Concord isno plea, Hl. 
H. 7-J0:I3» 

Waſtewas aſſigned in cutting and felling wood 
where the Defendant did but lop wood, the De- 
fendant may pleade, Nal waſte fait, and give the: 
ſpeciall. 
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ſpeciall matter in evidence. Mich ts Mar. 
Dyer 92, 4.7 ; 

A recovery was had in an ation of waſte-and 
judgement which was. reverſed by a Writ of an 
Error, and the firſt error was becauſe it was Re- 


corded, 9Qued querens obtulit ſe quarto die per CAt> 


70rnatum, and doth not name the Attorney. 

The ſecond Error was, becauſe the. Writ al- 
leadgeth ſeifin unto the uſe-of the- Father, the 
plaintife, and to his heires without ſhewing the 
ſtate of the Feoffees, but is ſhewne in the aſhgne- 
ment of Waſte. | | 
. . Thethird [error was; becauſe he did not ſhew 
how the uſe of the particular eſtate did begin. -: - 

The fourth error was , becauſe the-plaintife 
doth ſhew. that <4zkinſon holdeth the Land for 
terme of his life, the reverſion unto the! plaintife, 
and doth notſay:ſpeiFant, Mich.1.Mar. Dyer 93. . 
_ Tf the reverſion: of Lands. doe come: -unto a 
man Jawfully, he'ſhall have the Rent with the 
reverſion, and ſhall have an action of debt for this 
Rent, or ationof Waſte, becauſe the Lord raa- 
keth privity betweenethem; Paſ.5.H.7,.29; .. : 
_. Ifa-Leaſe be made unto me, reſerving Rent, 


 atid after my Land-lord maketh-a feoffment ro 


me jn fee of the ſame Land demiſed unto me;and 
after, I doe enter and commit waſte, .an-ation-of 
waſte is liable' againft me by the-feoffee of my 
Land-lord ;-.becauſe;the_Law . maketha. privity 
betweene me and the feoffee of my Land-lor . 
Paſ.5.H.7.f0.19. Mich.3.H.7.fol.1.inwafiec 
If a Leaſe iis. made for ternie of yeareg;:and the 
| D 3 Tenant 
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Tenant granteth over all his terme unto another, 
The Land-lord may have an ation of Debr a- 
gainſt the ſecond Leſſee and an aQion of Waſte, 


forthe Land makerh vey betweene him and 
 theiſecond Leſſee. | 


'But. atherwiſe Os Law 18, if the Arſe Tenant | 


for yeares doth grant. but ſome arcell of his 


yeares, then there is no privitie betweene the 
Land-lord andthe fecond: enanf; And therefore 


no acion-of wafte,” or debt is to be brought a« 
gainſt the ſecond Tenant, but againſt the firſt 
Tenant, becauſe the privitic remaineth betweene 
bim and his -Land-lord, for graunting parcell of 
the terme of yeares and not the whole terme 
Paſ.5.H,7f0.19.) 

In anaRion of Waſte, broughe again Tenant 
for. life, he may pl plead rhat the plaintife hath 
eramed the revorſion unto another by Deed, un- 


CO dE is abs tl i, 


ro whom he hath-attourned, a good plea, per Fi- | 
neux Chicfe Juſtice, otherwiſe he might be twice | 


charged,T7.5.H.7.f0.34. 

That the Lord ſhalt have a Writ of waſte, after 
that the reverſion is Efcheated unto him, 'anid yer 
there is no-privity betweene them; CHith.5 He. 
per Brian & Cur: | 

Ifa manmaketh a Leafe for a year,if the Leaſ- 
ſee doe make wafte , the Leafor ſhall have his 
Writ of Wafte, and the Writ ſhall ſay qua: tenet 
ad terminum-annorum, and in the declaration he 
ſhatl ſhew- downe the ſpeciall matter. P17, 
fo. 60.D 


Tenant in Taile after poſlibility ofiſſue a 


Me Cal aerrts 


ſhall not be puniſhed in waſte. E 
If a man doth acknowledge a Fine in Reverſi- 
on, he ſhall not have an ation of waſte : The 
Cogniſce ſhall nor have a Writ of Waſte againſt 
the Tenant before he have attourned. 4 
Butifa man doth deviſe a Reverſton of Land 
roanotherin fee, the Deviſee ſhall have a Writ of 


Waſte without attournement, and the like Law's 


wherethe King by his Letters Patents doth grant 
a Reverſion; The Grantee ſhall have a Writ of 
Waſte without Arrournement, Firz.f0.60.1. 
. IfanaQion of Waſte be brought forthe falling 
downe of an houſe, and the Tenant doth build it 
up againe, the ation will faile. Paſu13.H.7.f8.21. 
Action of Waſte is againſt Tenanr for terme of 
life, Tenant in Dower, Tenant by the curreſfic of 
England, Gardian in Chivalry, and againſt renant 
for rerme of yeares, for if they commir Waſte, 
they in reverſion ſhall puniſh it, 
And the Procefle againſt them is a Summons, 
Attachment, and a Diſtrefſe : And ifthe Tenant 
doe not appeare, at the Diſftreſſe; Then ſhall the 
Sheriffe be commanded. that he ſhall make an 1n- 
quifition of the Waſte by an Inqueſt, And if the 
Waſte be found, and retourned, rhe Plaintife ſhall 
recover the place waſted, and treble Damages, 


but Inqueſt muſt finde bur onely ſingle damages, 


and the Court ſhall make them treble per Srat. 
Gloxceſter cap.5, _ | 

And if the Sheriffe upon a Writ of Attach- 
ment,. upon an ARion of Waſte, 8c. where At- 
tachmentdothlye, doth attach a Cow,ora Geld- 
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ing, &c. for his appearance at Weſtminſter, the 


property of the Cow, or Gelding, remaineth in ' 
the man which ſhould appeare,untill the day that 
he maketh defaultin appearing :.And if the She. | 


riffe doth attach, the Cow , 8c. and ſuffer the | 


ſame to be inthe poſſeſſion of the man attached, ' 


yet atthe day when the man attached doth not 
appceare, but maketh default,the Cow,or Gelding 


is forfeited, and the Sheriffe may take-it away at | 


the firſt,per Car. Mich.g.H.7q.fo.9. 


A Leaſe is made for terme of yeares of a | 
Wood, the Termor maketh waſte in ane corner | 
of the Wood, this corner is onely forfeited; Bur if | 


the Termor maketh waſte in divers places in the | 


fame Wood, the Wood is altogether forfeited: | 


Andalſothe plots inthe ſame, 15.H,7.f0.11. per | 


Fineux Inſtice. 


But ifa man doe. make waſte in a-Hed-grow, | 
which doth inviron, or compaſſeabout a Paſture, | 
nothing ſhall be recoverd, but the place waſted, . 
the circuit or compaſſe of the roote, and notthe | 


whole Paſture. 4.Z.6.per Bromley, tit.136. 


If Tenant for yeares hath a Leaſe made unto 


him, to occupy the ſame, after the profitableſt 
manner that he can, yet he cannot pull downe 
houſes nordoe waſte.17.E-3.#it.101, 

If Tenant for life committeth waſte, and after 


ſarrendreth his eſtate, and the Land-lord, or Lea- . 


ſor acceptethit, the Tenant ſhall not be puniſhed 
for this waſte.14.H.8,f0.111.Na.br,fo,36. 


Ifa Stranger doe make waſte upon the Land | 


which is letto me for yeares, or for life, I muſt be | 


puni- 
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puniſhed therefore in an Action of waſte. 5.2.4. 


0:3 3eH.6,J0.17. -4 
Pr Bur if =_ doe make waſte 1n Land in 
Ward, the Gardian and Socage ſhall not be py- 
niſhed for the ſame. Fitz.fo.60,Na.Br. 

Andifthe Land-lord himſelfe do make waſte, 
the Tenant ſhall not be puniſhed therefore.5,.4, 

63: SE 3 
f And if the Land:lord doth covenant with me 
being his Tenant for yeares, to deliver me Tim- 
ber out of the ſame Land torepaire my houſe, de- 
miſed unto me,and hewillnor, for lacke whereof 
I doe not repaire, but let the houſe fall downe; 
I ſhall be puniſhed for this waſte : But if the cove- 
nant was that ſhould have the Timber our of 0- 
ther Lands; which is not delivered unto me, this 
ſhall excuſe-me, and diſcharge me in waſte, 44. 
Ed.z.fol.21. Fe 333-C OH | 

If Tenant for years doe make waſte, before he 
doe aftourne, he ſhall not be puniſhed in waſte, 
AS.Ed.3.f0.15. 

: * If a Widow being Tenant for life, marrieth a 
husband who committeth-waſt and dieth, action 
of waſte ſhall be brought againſt the wife, 

Bur if a Leaſe be made unto the husband and 
wife, and the husband committeth waſte and di- 
eth, the wife ſhall not be puniſhed; Bur if the Ter- 
mor committethwaſte and maketh his Executors 
and dieth, The aQtion of waſte is extin&, becauſe 
itis Atio perſonalis que moritur cum perſona. But 
if the Executors commit waſte, Action of waſte 
is againſt them. per Cur.23.H.8.1it,138.Nat.br. 


J0.26.B.3.E.3tit.20s If 


— - 
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Ifa Gardian in Chivalry do commit waſte and 
after doth grant over his Eſtate, Ation of waſte 
is againſt him, But if he doe grant over his eſtate 
and the Grantee doth waſte, he ſhall be puniſhed 
in waſte. * 

And if tenant for life or for yeares commit 
wafte and grant over their eſtates, the Writ of 
waſte muſt proceede againſt him which did the 
waſte. F. 

But ation of waſte ſhall alwayes be broughe 
againſt tenant by the curtefie of England, and 
tenant in Dower, although they grant over their 
eſtates the Writ of waſte muſt proceede againſt 
him which did the waſte. 

But an ation of waſte ſhall alwayes be brought 
againſt tenant by the curteſic,and tenant Dower, 
although they grant over their eſtates. FitJ.550. 

If an ation of waſte is brought againſt tenant 
in Dowet or againſt the Gardian, or againſt tenant 


by the curtefie ; The rehearſall of the Statute 


' needeth not, that is, Cum de conſilio Regni noſtri 
Anglie,o&c. But ation of waſte againſt tenant 
for life, or againſt tenant for yeares by demilſe,the 
Statute muſt be rehearſed. Fits.55. & 56.B. is 
Waſe. 

If a Gardian doe commit waſte, and the heire 
being within age doe recover againſt him in a 
Writ of waſte, the Gardian doth loſe his Ward 


and damagesas much as the waſte doth amount 


unto : Butifthe heire be of full age, then he ſhall 


recover treble damages according to the Statute 
of Glouc, Fitz.f6.6.T. | 
"1 A 
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A Leaſe is made of Lands for life, And the 
Leaſor hath iſſue two daughters and heires,dieth, 
_ one of them marrieth a husband, and the tenant 
forlife granteth all his eſtate unto 'the' husband 
and wife which are in Reverfien,- this is no ſur- 
tender per Carlar, for if they make waſte, the ©: 
ther Siſter ſhall have a Wrir of waſte againſt 
them in all their names, and-the husband and. 
the wife -ſhali be ſummoned and ſevered. Mich. 
21.H,7.f0.40. 4 /. > H 

Inan action of waſte for felling of Timber, the 
price of every tree muſt be fet downe and decla- 
red, r4.H.8.fo.21. GEE 

Felling downe of Apple-trees, which -lieth 
downeupon the ground, and yet beareth fruit, 
is waſte. 44-E.3./9.44. © 

And felling downe of Applc-trees is waſte. 
10.H.7.f0.2. oo DO | 
'- Burif they be blowne downe by the wind, and 
_ afterbedry, the Termor may have them. 7.4.6: 


-& 0. 
: "A Writ of waſte is not Iyable againſt the te- 
nant by Elegi#, noragainſt tenant by Statute Mer- 
chant or Staple : Bat if they commr waſte, he in 
the reverſion may hayea Writ of accompt, and 
they are accomptable after the debt-and damage 
levied. Netw. br.fo:37,Fire5.8.H, OO 


Emble- 


Pmblements, Corne ſowne. 


Emblements, (orne ſowne. 


© ſawerh:the Land with Carne, and after. hee 

moweth and reapeth the 'Corne, And after I 
re-enter, T ſhall-have all the. Corne, the Trees, 
Woods, Fagots; aad Hay, which are ſeveredand 
divided,and which doe1lye and are uponthe land; 
per Brian Chiefe Juſtice, & per Fineux Chiefe 
Juſtice of England; '& per Townſden Juſtice , but 
holden heretofore -contrary, That. the diſſeiſor 
ſhould have the Corne ſevered from the:ground, 
Nevexthelefle the entrie of the diſſciſee by-the 
Jabourof his hands and'induftry gained, but not 
ſuch things gained, as did come-by-the a& of 
God, and by the nature of the Soile, as Hay made 
of grafle, Trees, and woods felled and made into 
Fagots, Apples, Nuts, Peares, &c. -But now at 
this day, it is adjudged that the difleiſee by his 
entrie ſhall have the one as well as theother, that 
is.as well all the Corne.ſowne and ſevered as the 
reſt if they lyeand. are ypon- the ground. 12,27. 
f0.27- 37» H.6.f042:5» 2 5eH.7-f0:l- & I4. Eaw.4. 
fo.6. per ones Iuſtictarios..-. _ 


. 


Js am diſſeiſed of my Land, and my diſſeiſor 


Tf Lands, are ;letren_at will, if the Tenant at 
will doe ſow the Land,andthe;Leaſor-infenfferh 
me of the ſame Land,and thetenant at will do ſe. 
ver the Corne from the ground, and I take them 
away;Or if I ſeverthem from the ground 8& take 
them , yet the Tenant at will ſhall have them, 


for I cannot take them except it be for damage 


Feaſant. BD : ; 


% 


Pmblements, ( orne ſowne. 


Ifa Parſon of a Church doe dye after the firſt 
day of May, where the Land is ſowne before by 
the Pariſhoners and hedieth, and another Parſon 
is choſen and made, and after the Corne of the 
Pariſh is ſevered; The Executor of the firſt Par. 
ſon ſhall have the Tithes, and not the laſt Parſon; 

Andif a mandoe ſow Corne and dye before 
the ſeverance,the Executors ſhall have the Corne 
and-not the heire.21.4.6.30. 

But if the. Parſon dyeth before the Concepti- 
onof our Lady, his ſucceſſors ſhall have the ſow- 
ings of Corne in the land, and not the Exccutors 
of the firſt Parſon. 39.H.6.f0.38; | 

The husband maketh a Feoffement in fee unto 
the uſe of himſeclfe and his wite for life, the Re- 
mainder 8c. the husband ſaweth the land and 
dycth, the Wife ſhall have the crop of Corne, 
and not the Executors of the husband , for the 
wife was joynt Tenant with her husband : but 
otherwiſe it had beene if the Wife had a Remain- 
der limited unto her, and if the husband ſowed 
the wifes land and ſhe dyeth,, the husband ſhall 
have the Crop, and if the husband doe ſow his: 
land with Corne and dycth, and thethird part of 
the ſame land is affigned to his wife for her Dow- 
er, hee ſhall have the Corne fowen onthe fame 
ground, but in this point five Juſtices were againſt 
fower, Mich.15.EliF.Dyer.316. 

If a man-recovereth land by afſiſe or other 
Aion, he ſhall recover all the Corne growing 
on the land, and all other things growing, &c. per 


Car. 19.H.6.J0,45,46. If 


| — 
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If my tenant for life doe alien the land in fee, 
the land which hee holdeth of mee, and I enter 
upon the land, I ſhall have all the Corne ſowne 
onthe land which were ſowne in the meane time 
betweene his alienation and my centric. 40. Ed. 


fo. 5. 
If a man bee ſeiſed of Landinthe right of his 


wife, letteth the ſame for terme of yeares,and the 


husband dicth, and the wife entreth, yet the te- 
nant for yeares ſhall have all the Corne on the 
ground : and note that the Law is ſo inall caſes 
where Leaſes are determined by the death of a 
man, 7.H.4.f0.17. 

If tenant in Dower ſoweth the Land, and ſhee 
marrieth a husband who maketh his Executors 
and dyeth before the Corne be ſevered, the wo- 
man ſhall havethe Corne ſowne on the ground, 
and not the Executors of the husband; But other= 


wiſe the Law is if the hasband had ſfowed the. 


land ahd dye before the Corne is ſevered, for then 
the Executors of the husband ſhall have all the 
Corne on the ground,becauſe the ſame did come 
by the coſt and charges of the husband , per Fun- 
damentum Leeum. f0.72. 

A Will made by a Widow of her cropof her 
Corn onthe ground is good as wel of that which 
the holdeth in Dower, as of other her lands and 
tencments, per Si4t.cMerion.20.H.32. | 

And if Iam ontlawcd in an aQion perſonal, I 
forfeit all my Corne upon my land, pey Car.5.H. 


7.10.76. ; : | 
Ifa Lord of a Manor doe ſciſe the —_— | 
| | | hon 


} 
f 


Corne ſowne on the ground. 


landofhis Tenant for not doing his ſervices, the 
Tenant hall have the Corne which were ſowed 
before the ſeiſure; but the Lord ſhall have the 
Corne growing atthe time ofthe ſeiſure. Paſ. 2. 
Ed.3.fo.15. 

Note that a man cannot give his Corne grow- 
ing on the land withontdeed. 25.E. 3.0.41. 

If I recover land againſt a man which is con- 
demned in a fine to the Ring , and the Sheriffe 
hath ſeiſed theCorne en the graund which I have 
recovered, for the Kings fine, the King cannot 
put me in poſſeſſion of the land which I have re- 
covered untill the Corne bee ſevered fromthe 
Kings fine. 18. Z4.3. 

If a man difleiſed and my difſeifin doth ſow 
Corne onthe land, and reapeth the Corne, and 
ſevereth the ſame before T reenter,I haveloſt the 
Corne ; butif Thad entred before. the Corne had 
beene reaped ,, mowen downe and ſevered, and 
diſſeiſor entreth onme againe, and cutteth downe 
the Corne, and ſevereth the ſame, yet I ſhall re- 
cover this Corne, Hay, Fagots, Nuts, Apples, 
and ſuch like ſevered by my Diſſeiſor and fallen 
on the ground, if I reenter I ſhall have them, but 
if the Diſſciſorremoveth them- out ofthe ſame in- 
ta any other land, it is doubtfull whether I may - 
take them , for the propertie of them cannot bee: 
knowne no more then of money; And if my Diſ- 
ſeiſor ſelleth the land which he hath wrongfully 
taken and infeoffeth another,and his Feoffee ſow- 
eth the land, it is all one. 


But it ſeemeth thar if the Feoffee upon condi- 
t10N: 


_ Property of Goods. 


—_————— 


* "Condition, 


Where proper- 
tie of goods are 
knowne, and 
whete not. 


tion doth reapedowne Corne,and ſever the ſame 


betweene the Condition broken and the reentrie 
of theFeoffor, yet the Feoffor ſhal not have them. 


7.H.7-f0.17. 


—— 


Propertie of Goods. 


Fa Tanner is poſſeſſed of two dickers of Lea- 
J*«: and delivereth them nnto 4tki»ſox, who 
@A.ogiveth them unto a Shoomaker , who cutteth 
the Leather out , and maketh Shoos and Boots 
thereof; the Tanner taketh the Shoos and Boots 
from the Shoomaker, and upon an Action oftre- 
ſpaſſe brought againſt him hee juſtificth the ra- 
king, 8&c. For where any thing is taken from a 
man, and the owner thereof doth know it, hee 
may take it againe although other things be mix- 
ed thereuntoz As, ifa man doe make me a gar- 
ment of cloth delivered unto him, I may take it 
although other things be mixed therewith, for the 
nature thereof is not changed 5; Andif a man ta- 
keth a timber tree of mine and ſquareth it out in 
timber, yet I may juſtifie the taking of it, becauſe 
it may bee knowne, and ſo it is of Tron pur into 
a barre: But otherwiſe it is where a-thing taken 
away cannot be knowne, as where Barley is taken 
and turned into Mault, or money taken andiis af- 
ter turned into a Gobler, or a cup of filver turned 
into coine or money , and if a man doe fell my 


timber and make a houſe thereof, I cannot take 
thetimber , for the nature thereof is altered to a 


free- 
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freehold andtherewith the propertie altered. 5-H. | 


.f0.15. | 

LY Defendant in a Replegiare may claime 
propertic in the Cattell or of other goods di- 
—_—... | | 

_ And if the propertie bee claimed before the 


Sheriffe, che Sheriffe cannot grant a Replevin, ' 


but the propertic muſt be cried by a Writ of Prs- 
prictate propands. But if the propertic of goods, 
&c. beeclaimed by eng inthe Common 
Plees,&c. 'There it ſhall be tried by iflue, per Br!- 
AN. 2 E.4.f0.64. & 26.H. $.f0. 6. 

If the Sheriffe in a Replegiare returne that the 
Dcfendant claimeth propertic, &c. whereby the 
Writ of proprietate Probands, iſlnes forth, which 
is for theDefendant,the Plaintife ſhal get nothing 


by this Writ. 


And if the Defendant .claimeth propertie. of 
8c. in, Court, and it is found that hee hath pro- 
—_ the plaintife ſhall recover in damage. 7.H. 
4+20e | | | | 
Notethartifa man bee poſſeſſed of any thing 
dclivercd unto him, there during his poſſeſſion , 


hee hath propertie. againſt all men except him 
* which delivered the goods. 11.H.4.f0.17.7.H.7. 


0.18.,21.H.7.f0.14,15. 2.H 4.f8.22. | 
F In an Aa, of treſpaſle itis no plea to ſay the 
propertie of the goods were in the plaintife, but 
otherwiſe it isin a Replegiare, but per Brooke Ju- 
ſtice opinion, it was no good plea inthe Defen- 


dantin a Replegiare to claime a propertic of, 8c. 


But as hee thought it was no good plea in the 
E _ plain- 


— 


Propertie of 
goods claimed 
in aReplegiare, 


Property of Goods. 


phaintife, for a man cannot have a Replegiare 
without apropertie or a ſpeciall poſſeſſion, 27.H. 
8.f0.25. 
i goods be ſold in open Market, as in Lon- 
don, which hath a Marketcvery » be the weeke, 
ifthey were ſtolne goods, or goods delivered to *! - 
be kept, or goods found, yetbcing ſo ſold , the | 
owner hath loſt the goods, and the propertic | 
thereof, butbeing hot ſoſold , hee may rwenty 
yeares after Juſtifee the taking of them, or elſe re- | 
cover the poſſeſſion of them by a Replegiare, 
but ifany ſuch goodsarefold inan open Marker 
by fraud or covin betweene the buyer and the 
fcller, atid where the buyer doth'know that the ! 
Teller did come to the poſfeffion of the goods * 
wrongfully, 8c." This ſale inan open marketdoth | 
not take away the propettie, but the owner may | 
take them. per Cur.33.H.6:f0.5. of 
 Tfamantaketh my goods or 'money-and offe- | 
-reth theſame to an Image, 'in this caſe Tam bar- 
red as if the goods had beene ſold in an open 
market or faire, but if the goods, &c. doe chance | 
£0 come into the hands apaine of the firſt Tranſ- 
pro__ did take my goods, then I may take 
them apaine;as ifa Diſſerfor infeoffeth his Father | 
orcofin which dicth ſciſed', and the Diffeiſor is | 
heire, the Diſfciſee may reenter him , od fult * 
conceſſum. 34.H.6.fe.10. 
And if the buyer of goods doth know that the. | 
feller of the goods did take them without right | 
and title, and then did ſell them to him in an 
open market, then the propertic is not altered _ 
| | t 


Property of Goods. - 


the owner may take them. 35.H.6.f0.5. 

If a man doth enter into my freehold and doth 
cut downe trees and make timber of them, yetthe 
propertic of them is in me being the Freeholder 
and owner of the ground untill ſuch time as it is 
carried fromthem, and yet the cutting or carry- 
b5; away of the ſame is not felony. 35. H. 6. 

ol. 2. LE; 

The propertic of the Ornaments of the 
Church, as Bels and ſuch like, areinthe Church-- 
wardens, and-rhey ſhall have an appeale or an 
Action of treſpaſſe.for them , but otherwiſe the 
Law is of things that are annexed to the Church. 
ItH4f0.4 _ | | 

A man hath propertic in Hounds, Hawkes , 
Apes, Maſtiffes, Thruſbes, Popinjayes, and ſuch 
like, (beingofa. wild nature) and made tame by 
the labour and induſtrie of the owner , and ſhalt 
recover:damages in an ation of trefpaſſe brought 
againſt himthat ſhall take them ; and yer if aman 
doth give all his goods and chattels, 8c. ſuch 
things doe nor paſſe by ſuch a deed of gift per 
Eliot Juſtice; And if they bee taken away, the 
owner ofthem cannot recoverthem by a: Reple- 
vin or Action of detinue,. per Brudenel Juſtice , 
for the 'propertic of them are not propertic 
knowne, and yctin an action.of Treſpaſſe a man 
ſhall recoyer damages for the taking of theſe 
nr tirhes.ſhall gotbe paid ofſuch things. 
I'2, . 0:4. 

_ .If Tenchaſe a Hart or Stagout of the Foreſt | 
intomy- owne. ground, _—_ Ikilhim, _ 
2 the 


Propertie of Goods. 


the Forreſter ue ueth mee and taketh the Hart 
from mc , and I bring my aQtion of Treſpaſle a- 
gainſt him for taking of a dead Hart and carrying 
away of the ſame, I ſhall be barred, 8c. forſo 
long as Hart, Stag, or any Fowle, or afy fuch fa- 
vage is inmy land, I havepoſieſhon of them, bur 
not propertie : So I which did chaſe this Stag 
out ofthe Forreſt into my owne ground and there 
killed him,I muſt loſehim,for the Forreſter muſt 
have him if he purſue him, for he maybe knowne 
by the skin, hornes, &c. But if the Stag, or &c. 
doth come into my land of himſclfe, there T may 
kill him and take him, for then being fere nature 
caplat qui capere poteſt ; So there is a diverſitic 
when a manwill conſtraineſucha Savage of his 
owne wrong to go out of his Forreſt and Walke, 
and when he cometh out of the Forreſt himſelfe. 
12.H.8.f0.10. ; bj | 

Andif I ſuffer my Fawlcon fo fiye at a Feaſant' 
which doth kill the Feaſant inthe ground of an 
other man, I may inſue and take it, and T ſhall not 
be puniſhed therefore , except-ir bee for entring 
iatothe ground, for the taking of the Feaſant was 
a:-poſſcſſion in me thereof, and ſoit is where my 
Hounds doe kill, 8:c.-a Hare or any other Savage 
beaſt, per Brooke Juſtice. 12.H.8.f0.10. 

But if the Defendant in a Replegiare doth.- 
claime propertie of the goods diſtreyned before 
the Shcrifſe, it ſhall be tried by a Writ of propr/- 
etate probanda, Burt if the propertie is claimed in 
the Kings bench,the propertie ſhall be tried there 
by twelve men. 21. £.4-f0: 26, ſupra meſme « 


—— 


. Property of Goods. || 


"2 


Ifa man doth let to farmeten Oxen for yeares Cattle demi- 


and after hee is condemned. in 10. 1. 
ſhall not be putin execution by a Fiers facias du- 
ring theterme of yeares, and yet the debtor hath 
propertic in Reverſton. 22.E.4.f0.10. 


7 ſed cannot be 
theſe Oxcn put in CXecu» 


tion. 


* Wherecontroverlic of Tithes is betweene the Property of 


Parſon and Vicar, andthe Parſon claimeth: the 
Tithes,the propertic of them is in him before the 
Carrying and without the carrying. 22.E.4.0.23- 


ithes. 


If the Defendant doth claime property in Re- Property of 


Plegiare before the Sheriffe, the 


power of the goods de- 


Sheriffe is determined,and the Plaintife may have 


a Writ of Proprietate. probuzds direted to the 
Sheriffeto inquire of the propertic. 14.H.4.f0.25. 
And it is tobenoted that a man may ſciſc the 
oods of the Kings enemies and-bring into this 
d and hold them to his uſe, per Iufticiariss, 
And ifa man taketh goods from the enemies of 
the King, which enemies did take the ſaid goods 
before from an Engliſhman, hee fhall have the 
{ame goods as things gotten in battaile, And nei- 
the King, Admirall, nor the party unro whom 
the goods were before, except hecometh freſhly 
the ſame daythe goods were taken from him be. 
fore the Sunne going downe, and claime them, 
ſhall have them, per Y aviſor Iuſtice. 

It wasagreed per Iufticiarios, Thatifa French- 
man dyelleth in England, and after Wars are 
Proclaimed betweene England and France , No 
man can take the goods of any French-man, 
becauſe he was here before: Butifa French-man 
commeth into the Land after Wars proclaimed, 

| - "y whes 


The property 


of them in 


the takers 


Replevin and ſecond deliverance. 


; whether it is by tempeſt or otherwiſe by his own 
will,” or by offering himſelfe to yeeld being in 
fight, or being taken in ſtanding to his defence, 
Any man may arreſt him, and take his goods and 

roperty of the ſame, and the King ſhall not 
hn them; And thus it was putin uſe and in ure 
the ſame yeare betweene the Engliſhmen and the 
Scots, and the King himſclfe did buy divers pri- 
foners,and their goods,the ſame yeare thatBulle/» 
was conquered,of bis own SubjeRs.7.E4d.4.f-14- 


Replevin and ſecond deliverance. 


F Ibring a Replevin for my Cattle diftrained, 
J= doe bring my aQion of treſpaſſe againſt 

the diſtrainor, and he avoweth for Rent, and 
juſtifieth for treſpaſſe, if I am non-ſuited or 
if the Adyowant doe recover againlt me, he ſhall 
have a Retwrus habenae, of my Cattle, and here- 
upon I cannot have a new Replevin for my Cat- 
tle, For the Statute of Weſtminſter 2. is thatin a 
Writ of Retarna habexdo, upon a non ſuite the 
Sheriffe ſhnll have command that he ſhall make 
no Replevin to the plaintife of his Cattle againe 
except it be by VVrit of falſe judgement, in the 
which mention is made of the judgement by the 
Juſtice given, which cannot be except it be by a 
Writ coming from the Rowle,and Record of the 
Juſtices, before whom the complaint was made, 
and the ſuite begunne, which V Vrit was called a - 
ſecond deliverance,and ſothe Statute doth derer- 
mine, 


FRIES 
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Replevinand ſecond deliver ance. 55 


mine, that no more Replegtare ſhall iſſue for the $econa delive- 
plaintife to haye his Cattle againe, but a V Vrit of rance. 
{econd deliverance per Cur. Mich.12.4.7.f0.6. 

And iftwo men be diſtrained, and they bring Twomen 
their Replegiare, and thedefendant doth avowe, nt 
and the plaintife are 'non-ſuite, the one of them 
cannot ſuea ſecond deliverance forparcell of the Second delive- 
Cartell,and the other a ſecond deliverance for the 
reſt , for this is a judiciall V Vrit , and muſt agree 
with the Record of the firſt Replegiare. 

If the plaintife in a Replegiaredeclareth of twens In a ſecond de» 
by Oxen taken and after heisnon-ſuite,the defen- Merance the. 
ant hatha Retourne of the Cattle, ifthe plaintife for vay. 
doth ſue a ſecond deliverance and declareth that 
the defendant hath taken forty Oxen, he ſhall nor 
be received to maintainethis declaration, for hee 
muſt not yary in the number of the Cattle ſpecifi- 
ed inthe declaration of the firſt Replegiare, Mich. R 
12.H.7.j0.6, And if theplace wherethe diſtreſſe : 
was firſt raken is ſet downe inthe declaration of 
the plaintife inthe firſt Repleg/are, he cannot vary hk 
from the ſame place in the Writ of a deliverance, 
becauſe it isa judiciall V Vrit,and muſt agree with 
the Record of the Replegiare. | | 

Ifthe plantife in a Replegiare declareth of twen- Theplaintife 
ty Oxentaken from him:And the defendant ſaith, - —_— 
that he did not take twenty Oxen, but twenty jj. <7 
Geldings, the which were Replevied by the She- 
riffe, and maketh avowry for Rents,&cc. and the 
plaintife is non ſuite, whereupon a retourne of the 
Cattle is given to the avowant, In: this caſe the 
plaintife ofthe other twenty cattle which he did 

E 4 not 
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Heriot Caftome. 
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In a fecond de- 
liverance, the 
Plaintife may 


Varys 


Avowry in di- 


Atrefle for an 
Herior, 


Preſcription, 


not declare of firſt in the Replegiare, was without 
any remedy per Yaviſor Iuſtice. Mich, 12.H,7, 


fal.6. 


But T7:n. 21.H.7. f0.28. the opinion of the 
Court was that in a ſecond deliverance the 
plaintife might vaty from the day, and place ſup- 
poſed in the Replegiare; And the reaſon is, be- 
cauſe the Stature of Meftminſfer the 2. is toa- 
bridge the Common Law,that is notto have Re- 
plegiare infinite, but-a ſecond deliverance. Try. 
26.H.8.f0.6. Paſ.21.H.7. mo And he mayin 
the number of the cattle in theiecond deliverance 
vary from the number of cattle mentioned in the 
Replegiare. p13 | 

It a man holdeth Land of me by Homage, 
fealty and certainRent,and thatar every Alicnati- 
on madeby my Tenant, 8c. That he and all his 
Anceſtors ſhould forfeit-to me a'Heriort, the beſt 
beaſt they had; And that I and my Anceſtors 
have uſed tro have the beſt beaſt for a Heriot, If 
the Alience doth not give me knowledge being 
Lord, that he hathpurchaſed the Land before the 
death of rhe feoffor; If that my tenant do ſell this 
Land and have not made me totake noticetherof 
during his life, I may rake the beft beaſt that the 
Alicnec hath for an Heriot: And if I diftraine fox 
the ſame, andthe Alience dorh bring his Reple- 
vin, I may advow, and my advowry good, per 
Car.Hilar.&.H.7.f0.8, 

Andadjudgcd a good Preſcription, becauſe it 
hath agood beginning, for Lords of Mannors may 
condition with their tenants at the firſt beginning, 

| at 
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that they ſhall not aliene withour their aſſent, and 
if they do, that they ſhall forfeit or give unto the 
Lord a heriot,&c. | 
Andif ſuch a Tenant doe aliene, yet at every 
Alienation he ſhall make fine tothe Lord,this is a 
good preſcription annexed to the tenour, and this 
1s the tenure of the Dukedame of G loxcefter. 
A man cannot diſtraine for heriot cuſtome, for 
that muſt be had by ſeizure when it pleaſe the 
Lord, for the property is in him preſently after 
the death ofthe Tenant . : 
But for heriot ſervice itis otherwiſe,for of that 
the Lord hath no property after the death of his 
Tenant; but he 'muſt have it rat/ove. tenure ſue, 
and he muſt diſtraine therefore, becauſe the Land 
is charged therewith : For in whoſe hands the 
Land commeth into, the Lord may diftraine,as if 
the Tenant holdeth to give to the Lord every 
third yearc his beaſt, he cannot take it butdiſtraine 
forit: And ſo it is forarrerages of Rent, and ſo 
for Heriot ſervice a diſtrefle and for Heriot cu- 
ſtome no diſtreſſe but a ſeilure. Hi1.8.H.7.f0.3. 
. Heriot Cyſtome is where the Lord muft- have 1x... cu 
ateveryſurrender or every alienation a Heriot. ftome, 
Heriot Cuſtome is to have after the death of Herio: Cu- 
thetenant for life, or yeares, for Heriot ſervice is #9=c. 
after the death of the tenant in fee-ſimple.21,H,7 
0.16. & 13.21.H.7.8.H.7.f0.11.14-H4.0.5. 
Heriot Cuſtome may be due after every alie- ,,_. 
pation as the cuſtome will ſerve. -——— 
Butifa man adjudged asitappearethin Plow- Hctior Service. 
ex his commentaries that a Lord may ſeiſe an 
Heriot 
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Elrriot Cuſtome. 


r—_— 


Heriot ſervice as well as for a Heriot cuſtome. 
0.16. as in woods, & al. 
Note that Heriot isdue after the death of the. 


Goods ſeiſed Tenant, And-the Lord may ſeiſe for Heriot cu- 


for Heriot, 


Two heritots 


payed. 


Two heriots 
Paid for one 


Land, 


Tenant muſt 
dye ſole ſeiled- 


The herior 
muſt be the 
beſt beaſt, 


ſtome, the Heriot and he may ſeiſe for the goods 
of the. dead; But for Heriort ſervice hee muſt 


diftraineupon the Land, 


A tenant holding Land by Heriot doth ſell any 
parcell ofthe Land,both ofthem muſt pay Heriot 
untothe Lord becauſe it is an intire thing, 

And ifthe tenant dopurchaſe the Land apaine, 
yet if the Lord were once ſeiſed of an Heriot by 
the other man, which did firſt purchaſe the Land 


in parcellz The Lord ſhall have for every portion 


a Heriot, of the tenant which did purchaſe' that 
parcell againe, per Willoughby, Shard Inftices. 
34-E.3. 4n Replegiare Fitzh.15. 

The Lord ſhall havea Herior although his te- 
nant died not ſciſed, for it is ſufficient- if he died 
his Tenant although hee died not ſeiſed. 1.97 
7.H.4 fo.17. but the Tenant muſt die ſole-ſciſed, 
&c. orelſe the Lord muſt have no Heriot. 24.E4. 
3+ abr,in Heriot : For if joynt-tenants are of land 
heriotable, if one of them do dye,theLord cannot 
havea Heriot, but after the death of the other. 
MC.24-L LO h.3.f0.54. in Heriot. 

If a Tenant holderh Land by Heriot ſervice to 
pay his beſt Cow, Oxc, or Horſe,and at thetime 
of his death he hath a Cow, which is the beſt 


| beaſt,if the Executors doetake the Cow, and ſell 


ir, yet the Lord may ſteiſe the ſame being in the 
houſe of the buyerz But if it were ſold inan __ 
Market 


Heriot C uſtome and Service. 
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Market, the Lord cannot have/it except it were 
ſold by covin. 16.Z. 3. Abridg. Fitzh,fo.54.tituls. 
2. in Heriot, ; 

Ifthe Lord diſtraineth and avoweth for Heriot 
ſervice, he muſt alledge ſeifin of the Herior. 

And if he doth avow for Heriot Cuſtome, he 
muſt recite the cuſtome in his advowry. 6.E.3, 
And in adyowry for a Heriot, if the Lord doth 
fay, that he and his Anceſtors have beene ſeiſed 
time out of minde, &c. yet he muſt ſhew a ſpeci- 
all ſcifin in him or in one of his Anceſtors, and 
ſay by whoſe hands the ſeifin was. 

If the Lord preſcribeth in him and his An- 
ceſtors,8&c. to have beene the beſt beaſt for Heri- 
ot upon every ſurrender of his Tenant, If heta- 
keth a Horſe, 8&c. he muſt take heed that the pro- 
perty of the Horſe was in his Tenant, and not in a 
ftranger : Or elſe the ſtranger will puniſh him 
in an aQion of treſpaſſe. 3.2.6.f9.45. 

And where the Parſonofa Church muſt have 
a ——__ of a man holding his Land hetio- 
rable. | 

The Lord cannot preſcribe to diſtraine for He. 
riot cuſtome, although it is conveyed away, be- 
cauſe he may have his ation of detinue, becauſe 
the Law adjudgeth a poſſeſſion'iin him, therefore 
he may preſently ſeiſe the ſame, and in whoſe 
hands and pofleflion the Heriot is, although ir is 
ſold in any Marker,except it is in anopen Marker, 
without covin, he may ſciſe the ſame, or have his 
aQtion of Detinue.8.2.7.f0.10. 13. 

Ifa Copiholder being ſicke in his bed doth 
ſurrender 


Seifin of he- 
riot alledged, 


Seifin of Ye-. 


rior, 


The propert 
of the ber 4 


muſt be in the 


Tenant, 


Mortuary; 


Diſtraine; 


Seiſure for gn 


herior. 


Heriot of eve- 
ry alienation, 


Herit Ci nſtome. 


ſurrender into the hands of two Tenants, 8c. to 

the uſe ofhis eldeſt Sonne in fee, and dieth before | 

the ſurrenderis preſented in Court,the Lord muſt 
havean Heriot, 

Cuſtome, But if the ſurrender had beene preſented in 
Court,and the ſame had bin admitted according- 
ly,and the Father dicth after, the Lord ſhall have 
no heriot, except the cuſtome is to have a heriot | 
at every alienation, and alteration or Exchange. 

No Heriotto Andif a heriot bedue unto the Lord upon every 

che Lord. = deſcent only 8 a ſurrender is madeby a Copihol- 

| der unto the uſe of his heire in full Court, and to 
his heires, and the eldeſt Son is admitted Tenant 
accordingly, and after the Father dieth, the Lord 
ſhall have no heriot. | 

Heriot ſeifcd Andthe Lord may have his action of treſpaſle, 

out ofthe . fortaking away a heriot within his fee, or with- 

Lords fe, > outhis fee, and he may {ciſc him being out of his 
Seigniory,for itis not within the compaſle of the 
Statute which commandeth the Lord to diſtrain 
within his fee for his ſervice. 19.R.2., Abridgement 


Fitz. fo6.54.titulo.5. 
Advowry for If in a Replegiare the defendant doth avow, that 
| Heriot. the tenants for terme of life have uſed to pay after 


| lk, or deceaſea heriot, This avowry was not good, 
| He for it was repugnant and impertinent that they 
tom. ſhouldpayaheriot aftertheirdeaths, But if the de- 
Herior ſervice. fendant in his advowry,had ſaid that he 8call theſe 
whoſe ſtate he now hath, 8c. hath had an heriot 
afterthe death of every tenant; This advowry had 
been good, if it had been of heriot cuſtome, for if | 
it had been for heriot ſervice,it were not car 
the 
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Ferit. 


G1 


the advowry, for that muſt bee againſt Tenants. 


in Fee ſimple. #i1.21.H.7.f0.13. 15. 

Sciſin of Rent isnot ſeifin of ſervices'as of feal- 

tie, &c. per Cur.Trin.27.H.8.fo.20, | 

 Forina Replegiare the Defendant made Co. 
niſance as Balliffe to the Lord C. D, for rent: 
behinde, andaH{edgeth the place, &c.to-be holden 
of the Lord by fealtic and certainerent, of which 
ſervice the Father of the Lord was ſeiſed by 
hands of the plaintiffe as of his very Tenanr, and 
thereby withia.his Fee and Seigniorie , the Te- 
nant pleadeth Hors de ſor fee. 

And upon this they were at iſſue, a Deed bea- 
ring date time outof a minde , but hee could nor 
prove ſcifin of the ſervice, as. Fealtie, 8&c. and 
Fits-Herbert Juſtice & caria , ſaid that the old 
deed was no ſufficient. Evidence to prove a Sig- 


- niorie, for it is cleare that ſciſin of Rent isnor 


ſeifin of ſervices, Trin.27.H.8.f9.27. 

And in diſtreining of Cattel fix things are di- 
ligen:Ty to be obſerved , that is, very Lord, and 
very Tenant, ſervices behinde, theday. of Di- 


ſtreſſe; Seifin.of the ſuite,and entring into his fee.. 


A manis not very Tenant untill he hath attour- 
ned to doefome ſervice. | 
And ifa-manwill make a _Dowriefor ſome ſer- 
_ he muſtalledge ſcifin forthem. #1,13.H. 
7.f0.15+ IP 
If a man juſtific inan ation of treſpaſſe, or ad- 
voweth for Rear, hee is compelled'to ſhew after 
what mannerit was given him ; andifa man will 
make himſclfe a title of Reverſion of land —_ 
im: 


Seiſin of Rent, 
nor Seiſin of 
Services, 


Obſervations: 
in Diltreſles. 


Attournment; 


Seiſin of ſer- 
VICE. 


The Deed 
ſh:wed- 


Diſtreſſe and Replevin. 


him, he muſt ſhew a Deed thereof, Mich.r2.H.7. 
f9.12.Ch.7.f0.10. 

Ina Replegiare they wereatiſſue, and when 
the Jury was retourned to give their verdiR, the 
plaintife was non-ſuite, and the plaintife prayed 
Retourne irreplegiab.' ht 

Burthe Court would not grant it, but areturne: - 
habendo, but if he be non-ſuite after a Verdi or 
after a Demurre upon matter in Law.and adjudg- 
ced,8&c.the Defendant ſhall have a Retourne of the 
Cartell irceplegiable. per Cur. Mich 14.H.7.f0.6. 

In a Replegiare if the Lord himfſclfe maketh. 
Avowriefor diſtreyning of Catrtell, the plaintife 
cannot ſay that the Lord himfſelfe diſtreyned of 
his owne wrong, but hee muſt anſwer to the 
tenure. ER 

But if a ſtranger upon a Diſtreſle doe make 
Coniſance, as a Bailiffe, &c. the plaineife may 
pleadethart he diſtreyned de ſow tort demeſne , that 
1s, ofhis owne wrong. eHich.16.H.7.j0.3. 

Ina Replegiare the plaintife is non-ſuite, and a 
Retorna habends awarded, which was retourned, 
averia elbngata ſunt , wh a Withernam: 
was awarded to have other Cattle to be delive- 
red, yet adjudged per Cer.that the ſecond delive- 
rance ſhall be the firſt. 7ri#.36.H.8.f0.59. 

A mandiſtraining Cattecll he hath no proper- 
tie but the Pound is an indifferent place for both 
parties, and the owner of the Cattle is but reſtrai- 
 nedfrom his libertie untill hee hath-paid his rent, 
bur if they be taken out of the Pound, the Lord 
cannot have an action of Treſpaſſe , but an ation: 


De 


Diftreſſe and Replevrm. 63 
De pareo fradts, and the owner may have his aci- 
onof = paſſe, for the propertic is in him, Aſ7ch. 

6.H.7.j0.7» | 
: Las are lyable to n Diftreſle for iſſues a- _— _ 
eainft him that ſhall purchaſe the ſame land 
which were charged by Feoffor before his Alic- 
nation and ſale thereof made. cHich.12. H.7.f0.4. | 

In Advowric and Replegiare the Lord cannot (3 Dilirefie 
recover propertie for his ſervices, for when hee :;jeqge. 
hath judgement to have the Retourne of the Cat- 
tle, the Cartleare butas a pledge for his Rents. 
Trin.t3.H.7.f0.29. in Diſclaimer. | 
| TIfa man takethand impoundeth, a Replevin Reelvvinor 
may be of more Cattle then were impounded, E:1jeain the 
forif a man diſtreine Cowes or Ewes, 8:c. and Pound. 
they have in the Pound Calfes or Lambs, the 
Plaintife ſhall have a-Replevinfor them all, and 
per Zittletow it was adjudged. HIch.8.E.3, 

: 'That if a man diſtreineth and impoundeth a 

Sow great with Pigsinthe Pound,the owner ſhal 
havea Replevin for the Sow and the Pigs. 

And the Sheriffe upon complaint made to him 

taking of Cattle may command his Bay- 

life by word to make a Replevin of them, and it 
is as as though hee had made his precept 
therefore to his Bayliffe. Fit2.6.9. | 

A Plaint was made inthe Countie , betweene Plaines in the 
 certaine perſons Plaintiffes, and cenaine perſons 59199 20% 
Defendants , and it was removed from thence cordare. 
into the Kings Bench by a Recordare , and there 
they would have declared ſeverally , the one for 
taking two beaſts, and an other for taking of 


foure,. 


Diſtreſſe and Replevin, 


Avowry for 
ſervice rent, and 
to reape Corn, 


Suitc reall. 


Amercement. 


Niftreſle for 
ſuite of Court. 


Sufficient a- 
mends offcred. 


A Diſtrefle of 
a thing ir 
which I have 
light. 


foure,&c. and becauſe the Retourne was but for 
one quarrell and joynt, they would not ſeyer, bur 
otherwiſe it isif the Commencement of the firſt 
plaints had beene ſeverall. Mich.3.H.7.fo.14. 

Ina Replegiare the Pony ſuppoſeth the ca- 
king of the Cattle to bee in Dunmow, and the 
Defendant doth avow the taking, &c. by reaſon 
that rhe place where the Diſtrefle was, 8c. is a 
houſe called Martins, the which the plaintifte did 
hold of the Defendant by Hemage fealtic 10. s. 
rent payable, 8c. and to ſend one man, &c. one 
day,8c. to reape his Corne when he was requi- 
red, adjudged a good advowrie, per Cur, 

And a diverſitic taken betweene ſuite reall and 
other ſuite, forin ſuite reall as a Law day he can- 
not be diſtrained for theſuite but amerced , and 
for this amercement he may diſtraine. 

But if I be ſeiſed of a Mannor whereof a man 
holdeth land of mee by fealtie and ſuire to- my 
Court, and if ke maketh default, I may diſtraine 
himtomake me recompence for not making of 
his ſuite. 

Andif the Cattle of a man doe come into my 
land doing me harme, I may diſtraine them,and 
I refuſe ſufficient amercements to me tendred by 
_ for my harmes,. I doe him wrong for rc- 

afing. 

And where I diſtraine fora thing which I am 
and have right to have the ſame thing and where 
I am notto have the ſame thing, there isa diffe- 
rence betweene, Fineux chicfe Juſtice: for inthe 
fiſt cafe if I doe diſtraine for rent or for homage 
the 


. 
Ct 
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the diſtreſſe is good, and iris notin the diſcretion 
of the Judges or Juſtices to award me the value, 
becauſe I am to havethe ſame things. 

But where I am to have the ſame thing by rea. 
ſon of my Diſtreſſe, that ſhall bee valued by the 
diſcretion of the Court, as if I diſtraine for ſuite 
or fora man ſhould plough my land, this diſtreſſe 
is good, and the damages which I have ſuſtained 
hereby muſt be meaſured by the diſcrerion of the 
Juſtices ; and per Daver Juſtice for not making 
ſuite unto the Court, and not reaping the Corne, 
is in a manner damage wherein he may diſtraine, 
he may diſtrainewelas is before of ſuire of Court, 
for hee cannot have the ſame things when the 
timeis paſſed , and therefore for not making and 
doing of theſe things I ſhall have damages , for 
the which damages I may diſtraine, per Car. Hl, 
NR The Plaintiffe did traverſe the re. 

veſt, 
A And if a man preſcribe to have a Law-day, 
| &c.and if a tenant make default for which he is 
amerced, hemay preſcribeto diſtraine for his a« 
mercement., for Diſtreſle is incidentto amerce- 
ment, per Car. Hil,g.H.7.f0.21. 

If the Defendantdoe juſtifie the taking of Cat- 
tle, damage feaſant,the Plaintiffe cannor ſay that 
he rendered to him ſufficient amends which he 
refuſeth, except he ſhew the quantity of the mo- 
ney offcred, per Briay Juſtice. H:1.10. H.7.f6.17. 

If a man diſtraine wrongfully, the owner of the 
beaſts may make reſcous. 9.Z.3.f0.35» 

But it was agreed, 4. ZE. 6. it the Cattle = 

F [- 


WhereT am 
not to have 


Damages di- 
ſtrained. 


Preſcribe ts » 


diſtraine. 


Sufficient a- 
mends, the 
quantity of the 


money offered. 


Diſtreſle re- 
{cous., 


Dijirefje, Pound, Reſcous. 


Diftrefſe of a 
dead thing, 


Reſcous, 


Diftrefile for 
the King. 


Reſcous com - 
mitted to the 


Fleete. 


Reſcous dav 
mage. 


Reſcous ſer- 
vant. 


diſtrained and impounded hee cannot havethem 
our, for they arein the cuſtodie of the Law. - 

If I diſtraine a dead thing I may impound it 
wherelT liſt, but ifit be corrupted by any default 
I muſt anſwer it. 4.E.4..f0.2. 

If a man diftraincth for Rent ſervices or for 
damage feaſant, and will impound them , and a- 
nother doth reſcue them ; and if a ColleQor or 
ſubcolleRor for the fifteenth,or Bayliffe, Sheriffe, 
or any other Officer diſtraineth for the King and 
Reſcous is made, they ſhall have writ of Reſcous 
and notthe King. E93 

Burt if a Bayliffe of a libertie diſtraineth for 
the King and Reſcous is made, the Lord of the 
Libertic ſhall have the Reſcous writ. 

And if the Bayliffe or Officer of a common 
perſon diftraineth and reſcous is made, he which 
procured the writ of Diſtreſſe ſhall have a writ of 
Reſcous. FitFh.107. 

If divers men do appeare by a Cep? Corps upon 
a returne of a writ of Reſcous , they ſhall bee pre- 
ſently committed to the Fleete ; and it is not ma- 
reriall to uſe addition of their names in a writ of 
Reſcous, but onely of the Reſcuſſers although 
proces of Ytlagarie lycth againſt them. Paſ.13. 
H.7.f0.21. 

And in a writ of Reſcous the Plaintiffe ſhall 
not recover damages, having regard unto the ar- 
rerages of rent, but by reaſon of diſturbance , and 
the like Law is of an affault made to any perſon. 
Trin.16.H.7.fe.21. - 

And ifa man doe fend his ſervant to _—_ 
- 


—_— —_— 


bs Repley in, Pound, Reſcous. EY 


for Rent ſervice or damage feaſanr, and Reſcous 

is made againſt the ſervant, the Maſter ſhall have 

a writ of Reſcous and not the ſervant, forthe 

wrong is madeagainſt the Maſter. Fits-Herb.107. 
04, I. 

X And if the Bailiffes or Officers attach other 

perſons, and other men will take them from the 

Biiliffes,&c. Or if hee which is arreſted or atta- Reſcous of a 

ched will make Reſcous, or ifa man is in execy- 2 arched. 

tion, and the writ of Capias,&c. is direRed to the 

Sheriffc to take him, and the Sheriffe maketh his 

. precept to the Bailiffe of the Baili : &c. where 

the partic remaineth to arreſt him , and the Bai- 

liffe doth arreſt him, and heis reſcowed by other 

perſons and taken from the Bailiffe, hee which 

ſueth ſhall have a writ of Reſcous againſt them; 

yet the opinion of fome was,that the Bailiffe in his 

owne,name ſhould have the Writ of Reſcous. 

Fitz-Herb.102.B. | 

Reſcous is not but where the Bailiffe hath the Reſcous,aQi- 
' poſſeſſion, &c. and then is taken from him, for if 9292 *he caſe, 
2 Bailiffe commeth to attack a man , or to di- 

Kraine, 8c. and is diſturbed, he cannot have a writ 
of Reſcous, but an action on the Caſe. Fits- Herb, 
102. F.G, 

A Replegiare is where the Lord doth diftraine Ditrefſe,how 
the cauſe of his Tenants for ſuch ſervice or Rents, 224 vh reiris 
but adiſtreſſe of Cattcll muſt not be driven out of 2 nis 
the Hundred, rape, or wapentake, except it bee a 
Ponnd overt within the ſaid Shire, nut above 
three Miles diſtant from the place where the Di- 5... 
ſtreſle is taken, and that the Diſtreſſe ſhall not be vitane. 

Fa 11- 
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Replevin,Pound,Re cous, 
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impounded in ſeverall places, upon paine of 5.1, 


Not jn ſverall and treble damages, being Cartrell, or goods, and 


places. 


Pound 


4d. poundage. 


A Diſtcefle in 
ſcveralPounds-, 


The place of 


takings 


Driving of 


Catcel,Diſtreſs 


into forraine 


Shire, 


v 


No Diſtrefle 
of Shocks of 


Corne 


but for Da- 


age feaſant, 
ul 


for pounding bur 4. pence, upon paine of 5.1. and - 
the Sheriffe ſhall appoint any Deputies which ſhal 
make Replevins upon painc. S747. I. & 2. Phil. 
& Mar. 

Action upon the ſecond branch of 1. 2. Phil. 
& Mar, of impounding an intire Diſtreſſe in ſe. 
verall pounds, the place where the diſtreſle was 
taken was thought not materiall,nor yet the place 
alledged in anaRion of Treſpaſle of goods taken 
away. | 

But ewo Juſtices of a contrarie opinion; but 
upon the firſt branch the place is material], be- 
cauſe the diſtance of the place is materiall. Dyer 
2.3.8, becauſe it is offence. | 

Action upon the Stat.. of 1. & 2, Ph, & Mar. 
for.driving or leading a Diſtreſle into- a forraine 


Shire, which Statute doth give 5.1. and treble da- 


mages, adjudged that the plaintiffe ſhould have 


\ no Judgement of coſts, although they were afleſ- 


ſed by theJurie. Hil.12.E\.Dyer 177, 

The Lord cannot diftraine ſhucks of Corne 
for his Rent behinde of his Tenants , becauſe hee 
cannot have a Replegiare of the ſame, nor yeta 
Retournethereof becauſe of the incertainty, and 
ſoitis if a mandiſtraine money it is not good ex- 
cept it beina bag. 

But for damage feaſant Shocks of Corne may 
be diſtrained. per Cur.Mich.21.H.7.f6.40. 

And ifI diftraine-my Tenant in Fee,or my Te- 
nant for lifeor for yearcs for rent behinde, I-can- 
not: 
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- Not make apound in the ſame land wherein I di- 
ſtrained. 
 ButifI diſtraine in my owne ground cattle, Pound for dz- 
damage feaſant, I may make a pound in the ſame =-g<-fenlany 
ground orland wherein I diftrained, to impound 
 themyper Car, Mich.21.H.7.f0.40. 
If cattle be diſtrained the owner ought to take 
} Notice, and knowledge of the pound, forif they 
dye for want of ſuſtenance, the owner hath no 
remedy, Hich.5.H.7.fo.g. 

And therefore they. muſt be impounded in a Poundover, 
Pound overr, that the owner may giye them ſu- 
ſtenance. . 

Otherewiſe if they be impounded in a cloſe Faedjing 
houſe, or ſecret place, and doe periſh for want of wa. © 
food, the diſtrainor muſt pay for them. 33.4.8. 
titulo Diftreſſe.66. | 

If the Cartles,or Goods of a man be diſtrained, Withernam. 
and Sheriffe upon a Replegiare doe retourne, 
that the Chattels or goods, ſunt elongeta, thatis, 
impounded where he cannot {ce them, 8c. then 
the owner of the goods or Cattle ſo diſtrained 
ſhall have a writ called Withernam, which is a 5 
command made to the Sheriffe to take as much 
Cattle of him rhat did diſtraine, and keepe them 
inhis owne hands untillthe Sheriffe may Reple- 
vie the Cattle firſt diſtrained, | 

And upon a Witherwam retourned in the Kings withernam 
Bench orinto the Common Pleas that the party Proccsofur- 
hath nothing, &c. a.Cpi«s ſhall proceed againſt 7. 
him 8 an Exigent and Proces of an Outlary, But 
upon a Withernam awarded in the County,by the- 

F 3 Bailiffe 


CM 


4 


7O 


"PR Replevin.. 


Withernam in 
- the County. 


Repleyin. 


Bailiffe that he hath nothing, henever ſhall have 
Proces of outlary, but an Alias or Pluries infinit 


. aridno other remedie, Fit. f0.74.C. 


And the Sheriffe poſt querimoniam [ibi fariam 
may award a Witheryam upon returne of the Bai- 
liffe quod averia elongata ſunt; Bur this muſt be 
enfred at the next County. Mich. 16.4.7, fo.2. 

er Cir, 

If Cattle, &c. be diſtrained for rent, 8&c. the 
owner, 8c. muſt goe tothe Sheriffe, to replevy 


_ them, and the Sheriffe muſt have the party bound 


in obligation to commence his ation of treſpaſſe 
againſt him that did take the cattle, in the next 


- County Court, for the taking, 8c. diſtraining of 
his cartle, and ro make retourne of the ſame cattle 


Plaint remoe © 
ved by a Re- 
cOrdatres 


Plaint remo- 
ved by a Ponc. 


to the diſtrainor, if he by juſtification or avowry 
doe recover. | | 
And. when the plainte is in the County and 
the Replegiare fued there without Writ , then 
the plaintife or defendant may remove this plaint 
by a Recordare, out of the Chancery retournable 
into the Kings Bench,or common Pleas and there 
ro be tried. TIECT | 
.. Butifthe Replegiare be fued by a Writ out of 
the Chancery, then the plaintife or defendane 
muſt remove this. plaint out of the County into 


 thecommon Pleas, or into the Kings bench by a 


Caule ſhewed 
to remove the 
Plainr, 


Wrie called'a (Pene) out of the Chancery. 
And the plaintife may remove the fuit by a P#- 
xe, without ſhewing any cauſe of removement. ' 
But if the defendant will remove the plaint 
commenced in the County by a Replegiare ond 
| Y 
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by a Wrir, then he muſt ſhewevidence and cauſe 
in the Writ after the Teſte of the Writ : and the 
like Law is when the plaint is removed out of the 
County by a Recordare, by the plaintife, or de- 
fendant. 

 Andif the Replegiare be ſued by plaint inthe 
Lords Court, then a Writ of Accedas ad curiam, 
ſhall bee direed to the Sheriffe that he goc in 
his owne perſon and record the plaint in the 
Court of the Lord under his Seale and foure men 
of the Court, and retourne the ſame. 

In an ation of treſpaſſe the defendant juſtified 
the taking 200. Sheaves of corne, damage fea- 
ſant; It was adjudged a good diſtrefſe. 

- | But after he thraſhed the Sheaves, and there- 
upon adjudgeda trefpaſle, ab initio, but a diftreſſe 
it ſelf was good for damage feaſant finding them 
in his freehold; Bur otherwiſe it were if the Lord 
diſtrained them for ſervice, for they cannot be re- 
ſtored by a Replegiare by reaſon of the loſſe in 
ſhedding of the Corne.22.E. 4.0.47. o 
: Action of treſpaſſe was brought for taking of 
Sheepe, and detained untill he had paid. 54.s. for 
the deliverance of them; And the defendant juſti- 
fied the diſtreſſe for relicfe, and did take, 54.5. 
for their meate, without that: he did take the mo- 
ney for their deliverance, adjudged no Plea;for if 
_ the diſtrainor doth give the cattle meate in the 
pound, he cannot compellthe owner of the cattle 
to pay for this; For diſtrainor isnot compelled by 
Law to give them ſuſtenance : and if they doe a- 
gree after the diſtreſſe upon this ſumme, yet this 
PETE ""F0 is 
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Shocks of corn 
diſtrained,  - 


Damage fea- * 
ſant for Rent, 


Feeding and = 
meateto cattle 
in pound, 


Diſtreſſe. 


Diftrefle, Re- 
Yerſfion, 


N, 


Diftreffe of 


a rent, in Re- 
erfon. 


Piftrefſe for an 


amercement, 


For heriot. 


Ven. 


Diftrefle for ©. 
the fiftcenth 


Diſtreſle dri- 


is no excuſe, but yet it is for their deliverance; 
Bur if they doe agree at the time ofthe diſtreſſe 
taken that he ſhould give them meate,and that he 
ſhould have 20.s. for the fame, this is a good 
bargaine.21.E4.4.fo.5 3. | 

If a man doe let Land for twenty yeares, and 
the Leſſee for yeares letteth over for ten yeares 
rendring rent, if he granteth the Rent unto ano. 
ther man he cannot diſtraine, becaufe he hath got 
the reverfion of the terme, but otherwiſe the law 
is if he had granted hinsthe reverſion of the rent, 
norte this diverſity.2.E4.4.f0.21. - 

If a man grantcth the reverſion depending up- 
ona terme rendring rent, he cannot diftraine for 
this rent, untill the particular eſtate is ended, and 
then he may diftraine for alf the arrerages, yet 
fome were of opinion, thar he might diſtraine pre- 


_ fently, ifthecartle ofthe Grantee come upon the 


ground, yertpey Moile Juſtice that he had nothing 
to doe with the Land untill the terme is expired. 
IO.E.4.f0.4. | | 

A diſtreſſe is incident to.an'amercementina law 
day,per omnes Infttclaries in communi Banc.H,7.f.22. 

For diftreſfles for heriot, looke for heriot and 
note- well where the Land is charged upon the 
cenure of the Land orcuftome. 

A man comming to diftraine for rent, or ſer” 
vices, and ſecth the cattle on che ground, and the 
tenant driveth them away, the Lord may follow 
and take them, but for damage feaſant the Lawis 
otherwiſe clearly. 

And if a man comethto diſtraine for a fifteenth ' | 
gives. 


——_—— 
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given to the King by Parliament 8 ſeeth the cat- g,jven into an- 
tle,and the owner perceiveth this, driveth the cat- other pariſh, | 
tle into another pariſh, the Colletor cannot di- 
ſtraine them in another pariſh, per Brian Juſtice, 
16.E.4.f0.10. 

And the King may diſtraine for rent for debt 
or for any thing granted to him by Parliament 
withont cauſe of diſtreſſe in theſame,17.Z.4.f.6. 

A Scigniory and tenure of Obiit and Chantery chantry Land: 
land is extin& by the poſſeſſion of the King by the Piftcefic. 
Statute of primo Ed.6. 

Nevertheleſſe the ſaving in the ſame Sta- 
tute , bur the rent remaineth diſtrainable, and 
the Lord ſhall avowe uponthe matter,butnor up- 

.on the perſon as within his fee, and Scigniory, 

Dyer 312, ING EN 
Advowry was becauſe the land' was holdenof Adrowyur” 
him by fealcy 8 certaine rentand alledgethſeifin, ac of.21.4-8; 
8&c.and for renthe avoweth uponthe land by the 
Start. of 21.4.8. But he made no-mention ofthe 
Statute,quod n8ta,and thus it ſeemed good becauſe 

it isa generall Statute.27.2.8.f0.2. 

Advowry upon the Statute of 4.8. 21.uponthe Scifia of Rent 
land and upon no perſon, the advowant ought to *l-2der%.. 
alledge ſcifin of the rentby the hands of ſome per- 
ſon although he doth not avew, or make avowry 

ft any _— certaine, and ſo hedid; and the 
plaintife alledged that a ſtranger was ſeiſed, &c. 


without making privity of him by whom ſeifin 

was alledped : That he did let it for yeares and 

Faye aide, and it was granted, quod n8ta.27.H.8 
oo | 


Action. 


2 | 


| Diſtreſſe. 


No diftreſle of 
Catrell in the 


Diſtrefle un- 
lawfull, 


AQion of treſpaſſe was brought upon the Sta. 
tute that none ſhall be diſtrained by his Carrtell in 
the Plough, as long as any other reaſonable di- 
ſtreſſe may bee had upon the land, and the Plain- 
tife declareth the taking ro be againſt the Statute, 
and doth not ſpecially ſhew that hee had other 
Cattell to be diſtrained, yet ic was adjudged good 
for the Defendant to alledge this , 4.E.3.& 18. 
E.2, And the Tenant ſhall have ſuch an action a- 
gainſt his Lord although he hath made agreement 
for the thing for the which the Diftrefle was ta- 
ken, T7in.14.Eliz. Dyer 312. : 

Two had Cloſes adjoyning together, and the 
one of them hath beene uſed to be incloſed time 
out of minde, and now by the inſufficiency of the 
Incloſure the other mans Cattell breake in , and 
immediately before he could rechaſe them the) 
werediſtrained for rent, but becauſe the Diſtreſſh 
was by a Termor for yeares , who had granted 
parcell of his terme, rendring to him Rent, and 
alſo indefault in the owner , it was adjudged that 
the diſtreſſe was unlawfull , and liable to the di- 


- - ſtreſſeof the Lord, if there isnot freſh ſuite made 


Diſtrefle for 
rent by Tenant - 
for terme of 
yeares, 


afterthem. Mich. 15 .Zliz.Dyer 317. 

If I ler land for yeares rendring mee rent in 
ſome other place wherethe land is not, and there 
1s no clauſe of Diſtrefſe in the indenture, yet I may 
diftraine upon the land, for this doth not reſtraine 
the Law , for a Diſtreſſe doth appertaine by the 
Law. 44.E.3-42. | 

A man being Tenant for yeares granteth over 
all his terme rendring rent, hee cannot _ 
: ut 


O 


ſtraine, 45.E.3.f0.8. 

Ifa man amerced in a Lecte for receiving of 
W. as a Dozener , the Lord cannot diſtraine me, 
but by my proper goods, and not the goods of 
any man which are in my cuſtodie , becauſe. the 
offence beginneth in my perſon, but otherwiſe it 
is wherethe offence riſeth by the ſoile, as for rent 
ſervices and damage feaſant, for in theſe I may 
diſtraine the Carrell of any man which are in the 
land. 41.Z.3.f0.26, 

If the Lord in a Lect diſtraine for Amerce- 
ment there offered for not appearing there, if rhe 
Tenant offer to pay the amercement, and the 
Lord refuſeth, and after the Lord diſtraineth, 
and the Tenant doth offer it againe, and the Lord 
neverthelcſfe carrieth away the Diſtreſſe,he doth 
wrong, and hee ſhall not have retourne of the 
Careel]. | | 

And if the Tenant cometh after the Lord hath 
diſtrained, and offer his rent, and the Lord refu- 
feth , he ſhall not have retourne , ſo-that the di- 
ftreſſe is but a Gage for the duty , which duty 
when it is offered the Lord muſt deliver theGage. 
AS £4343-9 fe hg, , > 

. If a man diſtraineth and the owner of the Cat. 
tell giveth the Cartel! untothe King by deed, and. 
the Officer of the King taketh them, the Lord 
which diſtraineth them cannot take them,becauſe 
they be in poſſeſſion ofthe King. 37. H.6.per Dav- 
by Juſtice. | 
| If amanhatha Lordſhip or Seigniorpy which 
| is 


bur if he granterh parcell of his terme he may di- 


Diſtreſle for 
Amercement - 
offered in a 
Leete, 


Diftrefle of 
Carrcll given 
tothe King. 


Diſtrefle nor: © 
good againſt 
the King, 


Diftreſſe 


| Tithes in Di« 
calle. ; 


Diſtrefle by 
the King. 


Diſtreſſe of a 
Carc laden 
wich Corne, 


Diftreſſe for a 


is ſciſedinto the Kings handby a falſe Office, yet 
the Lord cannot diſtraine for his Rent , becauſe 
his land is in the poſſeſſion of the King, although 
the Office is falſe being ſtill in force,and the Lord 
in this caſe may traverſe for his Scigniory. 44.2. 
3-f0.13. quod nota. 

If a man letreth Tithes for yeares or Rents 
rendring rent, he cannot diſtraine for them bue 
have his ation of debt,for he cannor diſtraine the 
Tenths for they are the things letten, 11. H. 4. 


fel.4o. 


The King may diſtraine for rent or fee farme as 
well in landsnot holdenof him as in other lands, 
forthe King may grant rent, rent-fee , fee farme, 
8c. to hold of him which no man can diſtraine. 
44-Affiſ. P32. 

A man diftrained a Cart laden with Corne 
and foure horſes for 2.5.rent, adjudged an cexce(- 
five diſtreſſe, but otherwiſe, if the horſe had 


. beene harneſſed and annexed unto the Cart 


for _ it is an intire thing and cannot bee ſe- 
vered. | 

And a Fold of Sheepe may bee diſtrained for 
2.5, andnotto be amerced for the exceſſiveneſſe 
thereof, for the Diſtrainor cannot ſever them, and 
agreed that a Cartladen may be deſtrained. 22.2. 
4-50. But by S»liard Juſtice, Shocks of Corne, 
nor money cannot be diſtrained becauſe of the in- 
certainty.20.Z.4.f0.3. 

A man may diſtraine for breaking of a by law 


by law broken. 1n a Lecte by cuſtome, 21. 4.7.40. 


If Tput my Cattell to you to bee paſtured 1 
12:0, 


 Diftreſſe. * 


77. 


12.4. the weeke, and you give me warning that 
you will no longer paſture them for me, andI do 
not takethem away, he may diſtraine them da- 
mage feaſant. 43.E.3./0.21. 

A man diſtraineth the Tenant for yeares-for 
rent behinde, and after the Tenant is attainted of 
felony made before the Diſtreſſe taken per Cor. 
the King ſhall not have the Diſtreſſe as a thing 
forfeited, except hee ſatisfie the partie which di- 
ſtrained , for it was lawfully taken at the time of 
the taking ; but the Law is otherwiſe where the 
owner diftraineth- the Tenant for rent, and after 
tne tenant in Taile is attainted of felony made be- 
fore the Diſtreſſe, for here the Donor may di- 
ſtraine the Cattell of the Tenant in taile after Ex- 
ecution of his Father ; but in the firſt caſe he hath 
no other remedy. 

And ifa man doth gage his goods and after is 
attainted of felony , yet the King ſhall not Have 
the goods gaged without paying the ſumme for 
which they were gaged. 13.R7c.2.f0.13. 

Stuffe ſent unto a Taylor, Fuller, Sheere-man, 
Weaver, Miller, 8c. ſhall not be deſtreyned, for 
theſe Officers are neceflary for the Common- 
wealth ; andthelike Law is of and in a common 
Inne, bur ſuch Artificers may retaine their ſtuffe 
for their wages, for their labour, and the Oftler 
Inan Inne may retaine the horſe for his meate, that 
is, his horſe-meate not paid , and his owne victu- 
als and Corne in Shocks and Sheaves cannot be 
diſtrained, but otherwiſe it is of Corne loaden in 
Carts. per Raſlafl 22,E:4.f0.50, 
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ſant, 
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Pound in a 


Pound breach. 
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horle,a man ri» 


ding thcreon, 


Pound breach. 


Pound breach, 


Amercement. 


Hee which diftraineth Cattell may put them 
into a cloſe houle if he will give them meate, for 
a diſtreſſe put tnto a pound Overt 1s not but that 
the owner may givethem meate. 33.H.8. 

If I diſtraine Cattell damage Feaſant in my 
land for Rent ſervice, and put them in a lawfull 
Pound or in any other place which is a lawfull 
Pound, and the Cattell be taken out of the pound, 
then I may have a Writ de parco frado againſt 
thm. Fit7-Herb,no0. 

A man cannot diſtraine a horſe that a man 
doth rideupon.” Fitz- Herb, in Reſcous, 11. qued 
nota. 

And if my ſervant diſtraineth for me,8c. and 
putteth che Carrell in pound, and the Cattell are 
taken out. of pound, &c. I ſhall have an action 
Parco frado againſt them, and not my ſervant, for 
it is my pound. | 

And if I diſtraine for rent ſervice or for da- 
mage feaſant , I may impound them in the Cloſe 
or ground of my friend,if he will give me licence; 
and if the owner ofthe Catrell will take the Cat- 
tell out of the ground , I may bring my action de 
parco fradts , and not the owner of the ground, 
but the owner of the ground may have his action 
of Treſpafſe againſt him. F7tJ, 100.F. 

And if a diſtreſſe of Cattell is impounded for 
Amercement in the hundred, it muft be ſhewed 


_ and expreſſed in the Writ, that the propertic of 


the beaſts taken in diſtreſſe was in him which was 
amerced, for other mens Cattell cannot bee di- 
ſtrained for this amercement,but for rent ſervices 
| VC. 
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&c. I may diſtraine any Carttell that I findeinthe 
land , Levant or Couchanr. F/tF.101.H. 

If the Lord or his Bailiffe , &c. commeth to err rg 
diſtraine, and doth ſee the beaſts, and the Tenant moo m 
- percciving that,driveth the Catrel out of his Fee, 
the Lord cannot havea writ of Reſcous, becauſe 
he had not the poſſeſſion of the Cattell , but hee 
may purſue them and diſtraine, but if they bee 
chaſcd out of his fee before he doth ſee them hee 
cannot diſtraine them, per Cur. 21.H.7.f0.40. 

If the Carttell of any man eſcapeth into any Chaſe Catell- 
land, and the Lord of whom the land is holden 
diſtretneth for rent, &c. this diſtreſle is lawfull, | 
and if the Tenant doe fee the Lord comming to y 
diſtraine; and hee chaſeth the Cattell away out | 
and from the land, yet the Lord nevertheleſſe Diſtreſſcby the 
the inchaſement and driving away out and from 
the land may diſtrainethem. 

But if the CattelIdoe goe out of the land with- 
out inchaſement, the Lord of whom they hold 
theland cannot diſtreine them , per Cur. HM1h, 
11.H.7.f0.4. and freſh ſuite after his Cattell will 
not help. M.7.H.7.f0. 1. | 

And if the Cattell of any min eſcapeth into 
any land, and the Lord finding of them there di- 
ftraineth them, adjudged a good diſtrefſe , bur if 
the Tenant or owner had taken them away before 
the Lord had diſtrained them., then hee cannot 
diſtraine, butir is not materiall wherher rhey be 
Levant or Couchant upon the land , forif they Levant or 
be upon the land 40.dayes, andthe owner taketh Couchave. 
them out of the land before the Lord, the Lord 

| Can- 
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cannot diſtraine, and if they be there upon the 
Land but one houre, and the Lord doth diſtraine 
them, they are lyable to the diſtreſle, per Cur.Paſ. 
10.H.7.fo.21.Mich.n.H.q.fo.t. | 
Diſtreſſe, If the Cattell of a Stranger commeth intomy 
Ercſhluite. 1nd which I hold by Rent ſervice, and the ſtran- 
ger doth make freſh ſuite to take them out of the 
ground, yetthe Lord of whomthe land is holden 
may diſtraine the Cattell of the Stranger for my 
Rent ſervice although they be notLevant orCou- 
chant there, and the freſh ſuite is not materiall be- 
cauſe he had no authority to have theCattel there, 
per Cur, | 
Geodsin an Butif a man doth come into a common Inne 
Inett9'4%; his goods and beaſts ſhall not be diſtrained there, 
nable. becauſe thenit would be prejudiciall to the Com-' 
mon-wealth. 
And alſo goods and Cattels brought into a 
Faire or Market to be ſold (Ifal not be diſtrained, 
per Car. Mich.7 ,H.fo.15.10.H.7.f0.21. 
Garmentsina» The garment or the cloth in a Taylors ſhop 
ap. to make apparell for a man ſhall not be diſtrai- 
ned.. 22.E.4.f0.49. 10.H.7.f0,21. 
Nilftone no A Miller lifteth up the Milſtone, and layeth it 
diſtrainable. ypon the Hurſt to be beaten and picked upon the 
floare, and thus ſevered from rhe Mill, is parcell 
ofthe Mill, and cannot be diftrained. 14.H.8.29. 
And the Lord cannot diftraine of any of thoſe 
Windowes, things which are parcell of the Freehold , as 
doores, tables, Windowes, doores, &Cc. 14.H.8.f0.29. 
fixed poſts, 2 Tables fixedon a poſt, a Furnace, pales, the 
furs x24, * Covering of a Bcd, Timbers,doorcs,boards fixed, 
| a 
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a Furnace fixed in the midſt of a houſe, Farts fix- 
ed on the ground , and a Dying-houſe, or Brew- 
ing houſe, but not glafſe, the Evidence of a man, 
becauſc theſe are parcell of the freehold, there- 
fore they cannot bee diſtrained nor forfeited by 
an outlawrie, nor Execntors muſt not meddle 
with them, bur iftheſe are nor uſed in the houſe 
but are ſtanders by, then they may be diſtrained, 
&c. Mich. 21, H.7. fo. 13. Paſ. 14. H. 8.f6. 25. 
Trin.21.H.7.f0.27. But glafſe the Executors muſt 
have and not the Heire. per Pollard Juſtice. 


Lord and Tenant, and the Tenant holdeth of Amercemen: 


the Lord by the rent of 3.d. the Lord diſtraineth 
for the rent of 3.d. 200. Sheepe, 8c. the Tenant 
bringeth his Replegiare, the Lord advoweth, the 
Tenant being Plaintife prayeth that the Lord 
ſhould be amerced for his exceſſive diſtreſſe, and 
the Court adjudged that the taking and diſtrai- 
ning of fix Sheepe had beene ſufficient for ſo 
ſmall a Rent, and therefore the Lord was amer- 
ced for his unreaſonable Diſtreſfe , and the Juſti- 
ces opinion was that if Tenant the Plaintife bee 
non-ſuite, the Lord ſhall have his returne Zabex- 
de but of fix Sheep, 200. Mich.41.E.3.f0.26. 11. 
H.7./0.14. per Cur, | 

The Lord cannot diſtraine ſhocks of Corne 
for his Rent , bur for damagefeaſant he may di- 
ſtrainethem, 21.H.7.f6.41. 11. H. 7. fo. 14. For 
Shocks of Corne cannot be diſtrained for Rent 
behinde of his Tenant, for it cannot be Replevied 


nor a retournethereof for the incertainty thereof, 


per Car, but for damage feaſant,and they may be 
| G | im- 
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Shocks of 
Cortt diftrai- 
ned, 


Diftreſſe. 
impounded in the ſame ground, per Cur. bur for 
other diſtreſſe they muſt not bee impounded in 


the ſame land; And if a man diſtraineth his Te- 


nant at will, &c, and maketh a Pound in the ſame 
land , the making of a Pound there diſchargeth 
fr Leſſee, per Keble. 21. H. 7. f6.39. 11, H. 7. 
01,14. 
Amercement If a man be amerced in the Sheriffes torne for 
n the Sheriffes a way preſented to be ſtopped, for ſuch amerce- 
_ ment the Sheriffe may diftraine any mans Cartel! 
in all the Shire, and ſo may a Lord doethrough 
all his Hundred, as well out of the land as in the 
land. T7in.2.H. 4424. | 
Diftreffe, But amerced in a Leetethe Lord may diftraine 
amercement jn no place within the precinct ofthe Leete, 8, Ric. 
ina Leete.  .. inthetitleof 4vowrie. 192. 


Amercemns If a manbe amerced ina Leete, and another 


in aLeete. taketh Leather from him and maketh Shooes and 
Boores thereof, yet theſe Bootes and Shooes may 
be diſtrained forthis Amercement within the pre- 
cin of the Lecte. 5.H.7.f9.15. 

Diftreſſe, not If a man doth come to the houſe of his Te- 

lawfulto unbat nant to diſtraine, the doorcs being faſt ſhur and 

MEA barred, andwith his hands through a creviceor 
hole did ſhove the barre and open the doore, and 
did take out of the houſe two Cowes in the 
name of a Diftrefſe , and becauſe hee did take a 
Diftrefſe in this manner , it was adjudged the 
Diſtreſſe to be wrongfull , 46ridgement FitJh. 

Diftreſſe, not f0.296. 


lavfuſtto open And the Lord cannot diſtraine in the land of | 


a Cloſe ro di- 


ftraine. his Tenant except the Cloſe be open, for if it be 
1s 
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| incloſedhe cannot breake open the Cloſe or field 
toenter thereinto or diſtraine,for if he doe breake 
the hedge, &c. to make a way to enter and di. 
ſtraine, heſhall be puniſhed asa Treſpaſſor from 
the beginning. Firz.5.H.7.f6.11. Butifthe Lord 
doth breake open the Cloſe, and the next day 
after,orat ſome other time he cometh to diſtraine 
and findeth the place open which he did breake, 
_ then hee may enter through the ſame place and 

diſtraine, and juſtifie his Diſtrefle ; but there may 
be a time betweene the breaking of-the hedge be- 
fore his entric and the Diſtrefle, #4.5.H.7.f0.11. 

And if the Diſtreſle is miſuſed by the Lord, as 
where he taketh the Cattell and worketh them 
in his Plough or Cart, or killeththem , and if he 
doe enter into land to diſtraine and felleth trees 
inthe land which he cannot doe by reaſon of the 
Seigniory ; in theſe caſes he ſhall be puniſhed as 
a Treſpaſſor, ab initio. 5.H.7.f0.11. 

A man may diſtraine for damage feaſant in the 
night, for otherwiſe the Cattell may bee driven 
out, but for Rent ſervice,&c.the diſtreſſe muſt be 
taken in the day, for the Law intendeth that the 
Tenant will bee ready in the day time upon the 
land to pay his rent,for he is not compelled in the 
night, per Fairfax Juſtice. AHich. 11, H. 7. fo. 4. 
Paſch.12.E.3. & in le CAbridgement f0.296, 

If a paine of 10.1. be preſented in a Leete to be 
broke, the paine ſhall notafter be affired, and the 
Lord of the Mannor may have his Aion of 
debt for the ſame, but he cannot Diſtraine and 
make advowrie for it except by preſcription, 23. 
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Difizeſſe fold. 


H. 8.t/t. 37. bur it isuſed to diſtraine in- every 
Manaor. 

If a man doe make any contempt in the:Court, 
as to deny tobe ſworne, 8c. the Steward there. 
upon may afleſſe fine upon him for which the 
Lord may diſtraine or have an ation of debt, 
I 3-6. CAbridgement in Leet, f0.91. 11.10, H.6. 

f0.7.& 7.1.6.13. 

Whereas fine is aſſeſſed by the Lord or Ste- 
ward for a contempt in Court , or where any A- 
mercement is affired, a man cannot have any 
helpe by a moderatamiſericordia. 

But where Amercement is not affired,if the A- 
mercement be toogreat,then the Writ de moderas 
za miſericordia will help, Fitz.f0.7. 

For ſuite ſervice a man may diſtraine of com. 
mon right without Amercement, for the ſuite re- 
all there muſt be Amercement and then a diſtreſs, 
and ſo now uſed in every Mannor without pre- 
fcription. 21.H.7.f0.15. 

A man was amerced ina Leete for purpaſture, 
inthe high way, and his Gelding being in the 
cuſtodie of another was diſtrained therefore, 47: 
E.3.f0.12. 

Andina Leete a man may amerce and diftraine 
for a Nuſance, 8&c.8,H.4.f0.15.29.E.3-f0.36. 

And-a man may preſcribe for Amercement 
for a Law day, for it isincident.s. H.7.f0.22. 

The Lord of a Mannor may ſell the Diſtreſſe 
for Amercementin a Leete, as the King may cll 
his diſtreſle,forit is the Court of the King. 5.H.7- 

f0:4s 
The | 
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The Lord cannot diſtraine the Gelding of an Diftreflein an . 
other man being inthe Inne or houſe of him that Iho=2h9P8e 
is amerced, nor the garment orcloth of another 

man in a Taylors Shop whichis amerced. 10.H. 

7.f0.21. And ifamercement in a Leete be affired, 

the Lord may diſtraine without giving know- 

ledge to Tenant. 43.Z.3.f0.9. | 

If a man be amerced in the Sheriffes torne, the Amercemen: 
Sheriffe may diſtraine himin any place withinthe in the Sheritfe 
Sheriffe , But in a Leete within the precintof 
the ſame, in the _Abridgement in CAVowry. 194» 

8.R.2. 

The Maſter and Servant 8c. dwelling within Lee. 
a Leete muſt come to the Leete becauſe of their 
Reſfiance, per Cur. Hil.2.H.4.fe.16. 

The ſon ſhall not be puniſhed for not ſcowring paine. 
a ditch which his Father was payned to doe, nor 
yet the Succeſſor of any perſon ſo payned in 
Court. 5.H.7.f0.3. 

The Lord may have an Adtion of debt for Debrs for A- 
amercement afhred in Court Baron, and the Lord *©xrcvnen. 
may diſtraine in the high way for Amercement 
ina Leete, Abridgement 2ztu/0 Avowry 221, 7, 

H.7.f0.15. | 

In a Replegiare if the Plaintife declareth that Damages in 
the Defendants hath and doth detaine the beaſts, RPvin- 
&c. and the Defendant appeareth and maketh af- 
ter default, the Plaintife ſhall have Judgement to 
recover all in damages, as well the value of his 
beaſts as damages for the taking,as his Coſts, &c. 

MIch 8H. $. Rotulo. 180. Replevin a- 

If the Lord doth take any diſtraine the _ pr Hg 
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mages, 
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of his Tenants wrongfully , and after the beaſt 
retourne hometothe Tenant their Maſter,yet the 
Tenant ſhall havea Replevin againft the Lord, 
and recover his damages for his wrongfull detay- 
ning of his Cattel], becauſe hee cannot have an 
action of treſpaſle againſt the Lord for his taking, 
&c.Fi3.69.H. * 

In a Replegiare the Defendant may avow for 
rent,&c. without naming any perſon by force of 
the Statute of Advowrie made 21.H.8. Paſ.27,H, 
8.f0.5. | 

oO a Replegiare it is a good plea for the De- 
fendant-to ſay , that the propertie of them was 
William F ales , and not inthe Plaintife, Hl. 20, 
H. 6. 

If I diſtraine for Rent ſervice if you doe agree 
to it alchough you did not make you your Bailiffe, 
yetthe Diſtreſſe is good,but a man cannot diftrain 
and juſtifie, as ſervant to a Corporation , without 
ſhewing a deed of his retaining, per Cur. Mich.26. 


H.8.f0.8. And the King cannot give ſuch authori- 


ty without deed. 
And where the King diſtraineth,the beaſts can- 
not be Replevied, Hl.3.H.7.f6.1. 

If Tartle be diſtrained and a Replevir is ſued, 
the Defendant doth avow for taking of damage 
feaſant or for Rents cuſtomes and ſervices, and 
are at iſſue , and after the plaintife is non-ſuite or 
otherwiſe barred . hee ſhall loſe his coſts and da- 
mages per Stat, 7.H 6.ca 5. burper Stat.21.H.8. 
itis cleare, Paſ.14.M arie Dier 141. 


And in a ſecond Deliverance the Defendant | 


ſaid 
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ſaid thar the propertie of the Cattell was in the 
Strangerand to have the retourne of che Cattell; 
he avowed for Renr ſervice, and the Plaintife was 


non-ſuire, whereupon a retourne irreplegiable_ 


was awarded and a Writ to inquire of damages, 
per Statit, | 

In a Repleziare the Plaintife is non-ſuite, and 
the Defendant hath retourne, 8c. The Plaintife 
hath a ſecond deliverance and is againe non-ſuite, 
and ſo a Retourne irreplegiable was awarded, 
&c. divers opinions, 8&c. that no avowrie, and 
ſome that avowrie ſhould bee made ſhewing rhe 
certaintie of, &c. and to have a Writ to inquire 
of damages; others of opinion that the Cattell 
ſhould bee detained untill amends was proffered 
for the damages , others whether the Cattell 
might be wrought or not, being diſtrained , but 
fully agreed that the Cattell may bee pur into a 
Pound overt againe, he may take a new Diſtreſſe 
if the Cattell in the Pound doe dye for the firſt 
cauſe, cMich.11. Eliz.280. 

No Cattell , or any Cattell diſtrained for the 
Kings debt, nor for any other thing, ſhall be ſold 
or given within fifteene dayes after the taking 
thereof, 51.H. 3. 

The Lord of a Mannor may ſell the Diſtreſſe 
taken for Amercement in a Leete, as the King 
may ſcll theDiſtreſs becauſe it is the KingsCourr. 
3-H.7.f0.4. 

ColleQors appointed for to gather money to- 
wards the repairing of Bridges decayed, may di- 


| - . ftraine any perſon that ſhall bee taxed and refuſe 


G 4. to 


Pound overt, 


Cartell dying 
in Pound. 


Diftrefle ſold. 


Diſtreſs ſold. 


Diſtreſle ſold. 


Diſtreſe. 


Diſtrefl: ſold. 


DiRreſle ſold. 


Diſtreſſe ſold. 


Diftrefle ſold, 


Goods ſold, 


Diſtreſſe ſold. 


to pay for the ſame and ſell them.22.H.8.fo.5. 
Church- wardens of every pariſh, &c. may di- 
ſtraine the goods of every pariſhioner, which is 
aſſeſſed to pay money for the deſtruction of 
Crows, and other vermine, and upon not paying, 
or refuſing, they may ſel] the diſtreſſe, as is uſed 
in ſelling amercement in a Leer, $za7.8.Eliz.c.15. 
Every Receiver, Bailifte, and Colleor ofthe 
King his Lands, 8c. for lacke of payment ofthe 
Rents, iflues,. and profits., within their Offices, 
may diſtraine and {ell the diſtreſſe,Stat.7.E.6.c.1, 
And Collectors appointed forthe gathering of 
mony taxed in-ſeveral Shires towardsthe making 
of the Gaole intheſame Shire, may diſtraine, &c, 
any perſon taxed,refuſing to pay, and after renne 
dayes to ſell rhe diſtreſſe. $:4t. 23.4.8. 2.Eliz, 
CApe25, 
The Surveiours of wayes in every pariſh, may 


| levy the forfeitures by diſtrefſe and icll them. 


18, EliF. cap.g. 

And the Colleors for the poore, may ſeile 
and ſell the goods of him, which bringerh into 
England, or into Wales any vagabond begger 
out of Ireland,or the Iſle of Man,for 20.5. which 
hee hath forfeited ro the uſe of the poore of the 
pariſh where any ſuch perſons were ſer on land. 
I4,Eliz.cap.5. 

And all forfeitures, made by the reaſon of the 
Stat. 14. Eliz. cap.5. and 18.Eliz. for ſetting the 
poore on worke, & forthe avoiding of idlenefle, 
ſhall be levied by diſtrefle, and ſale made of the 
goods of the offender to thevalne forfeited , 18» 
Eliz,cap.8. Execu- 


—_— 
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Executors and Adminiſtrators may diſtraine pigred for 
for Ren: ducunto the Teſtator, and husbands af. Rent by Exe- 
ter the death of their wives, may diſtraine for _— 
rent, that they hadin the right of the,r wives, and 
for the arrerages of the ſame avowe, &c. Anda 
man,&Cc. may diftraine for rent, the eſtate where- 
of depending upon anothers liſe being dead , 

. Stat.32.H.8.04þ.37. 


Attachment , and Diſtreſſe. 


F the Sheriffe doe Attach a Cow, or an Oxe Attachment of 

J* the appearance of a man at Weftminſter,the 899%: 
property of them is not out of the defendant, 

untill he hath made defaulr, And: if the Sheriffe 

attach the Cow, &c. and leaveth the Cow with x,:6ic for nor 

the defendant, yer if he maketh default arthe day appearing. 

his appearance, the Cow is forfeired, and the 

Sheriffe may take it, and he might have taken it at 

firſt, ifhe would. per Car.g9.H.7:f0.6. 

Butif the defendanr is retourned, attached by Andnot for- 
the Sheriffe, by ſuch chartells, &c. in a Writ of F790 tvan 
attachment in an ation of debt, &c. Andat or the day ofhis 
before the day of his appearance heis eſſoined, 8& ppearance. 
at the day of eſffoine adjourned; The defendant 
maketh defaulr, yet the goods attached are not 
forfeired , nevertheleſſe his default after;per Cur. 

Bur yer if he had defaulr the day of the attachmet 
retourned, the goods had beene cleane forfeited, 
per Cur.21.Ed.4.fo.78. 
And if rhe defendant doe apyeare at the day - 
attach-- 


Attachment, Diſtreſſe. 


Eſloine caſt 
is a delay for 
the defendant 
did cfloine. 


attachment or at rhe day of the eſloin adjourned, 
he ſhall ſave the attachment; And the defendant 
may havea Writ direQed to the Sheriffe to deli- 
ver the goods, and that there is no forfeiture by 
default of the day of the cfſoine. 34.4.6.f8.29. 

If a plaint was in a Court Baron, and the defen- 
dant was ſummoned 8: made default, and afterhe 
was attached by a cow to appeare,8 made default 
at the day of attachment, whereby the Cow was 
forfeited unto the Lord of the Mannor: 28.4.6. 
f0.9 per three Juſtices, but five Juſtices contrary, 
Trin.37.H.6.that the goods ſhall notbe forfeited, 
bat upon attachment out of a Court of Record. 
Ard by the 32. 4.6.the attachment was forfeited, 
and it is agreed there, that it is forfeited, before 


| the Sheriffe,or in a Juſtice, And therefore, it ſeem- 


A Gelding 
which a man 
rideth on can- 
not be diſtrain- 
ed. 


What goods 
muſt be atta- 
ched, 


ethitis a forfeiture for the Court of the Sheriffe 
isbut a Court Baron. 34.2.6.f0.49. 

In an aQtion of debt, treſpaſſe,8&c. a man muſt 
not attach the defendant by the Horſe which hee 
rideth upon, if he hath other goods wherewith 
an attachment may be made; Bur ſo it ſeemeth, 
That if he hath no other goods, but the Horſe 
which he rideth on, the Officer may attach him. 
Fitz,nat.bre.g93.H.1, for if he doc attourne the 
caſe is againſt him. 

And no goods ſhall be attached, but the proper 
goods of the party, and not the pledges, noryet 
borrowed goods, 35.H.6.f6.25.per Moyle Juſtice, 
And it is not of Chattells reall asa leaſefor years, 
nor of apparell.7.H.6.9. 

In aſſize the defendant pleaded that he was not 
attached 
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attached by fifteene dayes, and plaintife exami- 
ned, who ſaid that he was atrached by the Gleab- 
land ſuch a day, which with the day of Afize 
made fifteen dayes, and the attachment not good, 
becauſe it was not moveable goods, or by pled- 
gcs,or by goods, which may be forfeited by Outs» 
lary and not of land which is freehold, which is 
glebe, and therefore ought to be fifreene dayes, 


before the aſſize , befide the day of affize, and 


therefore a new attachment was awarded.27.H.6 
f0.2.Fitzh.14. 

If the Sheriffe attache a man by his goods, he 
muſt retourne the certainty of them,and the value 
of goods : And itis not ſufficient retourne, that 
he hath attached goods of the value of tenne 
pounds, forthe goodsare forfeited, ifhe make de-= 
fault at the day of the retourne. Dyer 199. 

A woman ſhall be attached by the goods of 
her husband.7.H.6.f0.9. 

Attachment muſt be fifteene dayes before the 
day of Aſſize,&c.22..Afize.P.19. 

Attachment by the ſervant of the Bailiffe is 
go0d. 27. Aſfize.6.7. | 

Reſcous was retourned, and attachment was 


Attachmenr 
not good, but 
of his owne 
200ds. 


awarded againſt them, which madethe reſcous, 


to anſwer the contempt. 35,E.3.9. 

IF the Lord commeth to diſtraine for rent, or 
ſervices, and the Tenant perceiveth that, driveth 
the Cattle out of the Seigniorie, the Lord cannot 
havea Writ of reſcous,becauſe he never had poſ- 
ſcion ofthe cattle,although he did ſee the beaſts, 
But he may enſue them and diſtrain them.per Cor. 
21.H.7.f0.40, w_ 


DiRreſle inſu- 
ed bythe Lord. 


92 Diftreſſe. 


4-1 a7 If a man take quick Cattell as a diftreſſe hee 
99ecatea4 muſt put them into a Pound overt, ſothat the ow- 
Cartell diftrai- ner may give them ſuſtenance , but if a man di- 
_. ſtraineth dead Cattels a Pound where hee plea- 
ſeth is good andallowable for them, bur if they he 
corrupted or ſpoyled by his default, he muſt an- 
| ſwer for them, 
Cattel reſttii- Andifaman diſtraineth Cartel), and they of 
nec, retun® their owne accord come home againe tothe Ow- 
ner, hee which diſtrained them cannot take them 
againe by reaſon ofthe firſt Diftreſſe, except hee 
doth freſhly follow them, per Danby Juſtice, be- 
cauſe of the negligenceof the Diſtrainour, 9.E.4. 
0.2. 
No diſtreſſe in 4 In a Replegiare the Defendant advowed for 
freſhpurſuice. Rent charge,the Plaintife ſaid that the land where 
the Diſtreſs was,8&c.was open intothe high way, 
and for default of Incloſure as he was driving his 
Cattell in the high way, they eſcaped intro the 
land, and they and he freſhly purſued them, and 
yet the Defendant did take them and diſtrained 
them ; And per Brian Juſtice, that upon freſh 
purſuite the partie cannor diſtraine, but otherwiſe 
Itis if he ſufferthe Cattell co remaine there after 
the eſcape there, per Brian and Chock Juſtices, 15. 
H.17.f0.17. 
Diſtreſſe for The King may diſtraine for his debt , and may 
ro hs for make levie of the debt which the debtor oweth 
= him by diftraining the Tenants of the Debtor,and 
may take their rents which ſhall bee a good barre 
for them againſt the Debtor of the King their 
Lord, ifhe diſtraineth or bringeth his _—_ - 
edt 
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debt againſt his Tenants for their Rents which 
the King hath received, 21.H.7.f0.12. 

The King cannot diftraine for the debt of her 
husband of the Dower which the wife holdeth, 
nor in the land which is her inheritance, nor 
where ſhe is joynt purchaſer of land with her 
husband; but where the husband was indebted 
unto the King before the Coverture , therethe 
King may diſtraine in the land where the wife is 
endowed, nor any Catrell, nor any other Diftreſs 
raken for the King ſhall bee given or ſold within 
fifcecne dayes after the taking thereof, 

The Lord of a Leete may ſell a Diſtreſſe, for ir 
is a preheminence rhat gocth with the Lecte, per 
Fairfax Juſtice, 3.H.7.f0.4+ 

And a Rent referved upon a Leaſe for terme 
of life may be put in execution by an Z/egit , and 
the Plaintife which recovereth may diſtraine for 
this Rent,he hathno Reverſion, 13.H.4.3:H.7-f6. 
4-5 13.H.4. =: aol 

I have a Rent charge iſſuing out of land and 
__the King is intituled unto the land by an office 
found, in this Caſe I cannot diſtraine upon the 
poſleflion of the King, burtif the King doth grant 
overthe land by Patent, then I may diſtraine, for 
. T am not out of poſſeſſion of the Rent, bur hee 
which pretendeth title to the Jand 1s out of the 
poſſeſſion of the land by the office : note the di. 
verficy, 21.H.7.f0.1. 

A man cannot diſtraine of common right in any 
land for Rent, but in ſuch land where the rent is: 
ifuing, but ifthe Tenantdoe granttome , that if 
I 


Diftrefle by 
the King 


not ſold in fif- 
teene dayes. 


Diſtreſie in a 
Leete ſold,. 


Diſftreſle for 
rent in EXecu=- 
t10N, 


Diftrefſe over 


the poſſeſſion 
of the King, 


Diſtrefle for. 


Frente 
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Nodifſtrefſ: 
for rent, 


Diſtrefle not 
good freſh 
ſuite, 


Diſtreſſe, only 
a pledge, 


Diftreſſe, not 
excefſlive, 


I benor paid my Rear, 8c. that then I may di- 


ſraine in other lands of his , this grant is good 
and no new rent, per Cur.9.H.6.f0.9. 

Landis demilſed for yeares rendring Rent, the 
Rentis behinde unpaid,the terme is expired , hee 
cannot diſtraine for this rent , but muſt recover 
this rent by Action, per Cur.14.H.31. 

If I put my Cattell into my owne Cloſe and 
they eſcape intothe cloſe of an other man notad- 
joyaing thereunto, and Lfreſhlie purſue them and 
take them, the Lord in this caſe cannot diſtraine 
them , bur the other may have anaction of tre- 
ſpaſſe for the taking, per C#r.22.H.6.f0.37. 

If a man diftraineth for rent and the Cattell 
are Replevied,and the Retourne of the Cartell is 
adjudged to the Diſtrainor , yet this is no pay- 
mentof the Rent,but onely a pledge untill he bee 
ſatisfied of the Rent, for ifthe Carttell doe dyc in 
the Pound he may diſtraine againe, per Brian Ju- 
ſtice, 15.E.4-f9.10. 

A Diſtreſle was taken for the Rent of two 
pence, and for the Rent of nine pence, and hee 
diſtrained two Sheepe for two pence , ſixtcene 
Bullocks for nine pence, and hee was amerced 
twenty ſhillings for the exceſſive Diſtreſſe, 41.E, 

.f8.26. 
. C? Diſtrefle of five horſe taken in aplace, it 
was holden that for ſuite ſervice the Diſtreſle was 
good, but not for amercement of ſuch Rent, but 
for Amercement for ſuite reall as a Leete, a man 
may not diſtraine them; note the diverſity. 
And the Difſtreſſe was but for two pence, 


bne 
nor 


Lands given to Charitable Fes. 


notthought to bee an exceſſive Diſtreſſe becauſe 
they were joyned together in their harneſſe 
in the Plough and cannot bee ſevered, 8.H.4. 
9. 16. 

# But an exceſſive Diſtreſſe taken for homage or 

for Knights fees in the Parliament 1s tolerable, 
11.H.4.f6.2. 


— 


Lands given to charitable Vſes good, 
the Statute of 2.3.4.8, 
1bſon by his laſt Will and Teſtament in 
(on his land, 8c. to her heires, upon con- 
dition that ſhe by the adviſe of Counſel learned 
within convenient ſpeed after his death, ſhould 
give, grant, and aſſure all his lands, 8c. for the 


maintenance and continuance of a Free-{choole, 


and Almes-houſes, and Almes-men, and Wo- 
men for ever , ſhee to have the profit during her 
life, bearing the charge of the Schoole;and made 
her Executrix and died, 
Shee entred and was accordingly ſeifed, 

And ſeven yeares after ſhe demiſed the ſame 
lands unto 3B. forforty yearesy by the making of 
which Leaſe ſhe diſabled her ſelfe to performe 


the Condition in her husbands Will, and-there- 


fore adjudged that the heire of her husband 
mighr enter and have the land, 

And if a man make aneſtate upon Condition, 
if the Feoffee upon condition marry a Wife , or 
__ charge 


Diſtrefle for 
Knights ſer« 
VICE, 2 


writing deviſed , that A. his Wife ſhould .- 


Condition 
broken. 


Lands given to charitable V ſes, 


charitableUſes. 


charge the land , or bindeth him in Statute Mer- 
chant, or Staple , theſe bee breaking of the Con- 
dition , and the heire of the Feoffor may enter, 
Littleton, f0.83.45.E.3.B.26.E.3.73- 

Adjudged per Cur. that this deviſe was lawful, 
nevertheleſſe the Statute of 23, Z.8, which Sta- 
eute is not againſt good and charitable Uſes, 

<And this may be lawfully deviſed; As 

Firſt, fo make a Corporation of them by the 
Letters:Patents of the King,and after by Licence 
to aſſure theſe lands and tenements unto them ; 
& ſoit isthat iFa man deviſeth that his Executors 
ſhall not aſſure land by adviſe of Counſell lear- 
ned unto any Corporation Spirituall or Tempo» 
rall; this is not againſt A& of Parliament, becauſe 
by licence it may lawfully bee done, and not 
otherwiſe, 

And adjudged per Cur. thatthe Szat.of 27.H.8. 
did not extend to take away good and charitable 
uſes which doth not ſavour of Superſtition or 
Superſtitious uſes. | 

For a man at this day may give Lands or Te- 
nements unto any perſon or perſons and their 
heires, for to finde a Preacher, to maintaine a 
Schoole for relicfe and comforting of maymed 
Souldiers, for the ſuſtaining of poore people, re- 
parations of Churches , High-wayes, Cauſtes, 
Pounds, and to diſcharge the poore Inhabitants 
of a Village of common charges, to make a ſtock 
for poore labourers in husbandrie , and poore 
Prentices, for marrying of poore Virgins,and for 


afy ſuch charitable Uſes. 
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And good policy upon any ſuch eſtate and fe- 
offement to reſerve unto theFeoffor and his heires 
ſome conſideration of ſome ſmall ſumme of mo. 
ney for the cauſe before rehearſed , per Coke 
Attourney Generall, Hi[.32.E/iF, inter Page & 
Griff in. | 

Divers Pariſhes and Villages not incorporated 
hath lands belonging to them for to defray the 
tax of the Village, or to repaire high wayes,or for 
repairing ofChurches,or for ſuftaining the poore, 
or for diſcharge of other charges of the Pariſhes, 
and their heires upon truſt and confidence to im- 
ploy the rents and profits to ſuch good uſes, and 
nevertheleſſe the Statute 23.H.8. and adjudged 
_ that the ſame Statute was not againſt charitable 

Uſes that doth not ſavour of Superſtition. 

The Statute of 31.H.8. c4p.13. doth give the 
King real Seifin and poſſeſhion of all Monaſteries, 
diſſolved by the Statute of 257. H. 8. and in this 
Statute is a ſaving unto all perſons all their righr, 
title, poſſcſhon, intereſt, rents, charges, annuities, 
leaſes, ſervices, rents ſeck, and all other ſervices 
and ſuits onely excepted , by which Statute all 
rents and ſervices due unto theLord are gone and 
extinct, 

Bur if any be ſeiſed of any rent or any profit to 
be taken out of Chaunteries, Colledges, and free 
Chappels , which were by AR of Parliament gi- 
ven to King £4.6, in the firſt yeare of his raigne, 
_ 14. the Lords of theſe, ſhall not loſe their 

ENLS, 
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Pariſh, 
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Afton of Detinue. 


F a man delivereth nnto me goods or Chat: 
J=> or moneyin a bag, and I will not redeli- 

ver the ſame againe to him , he ſhall have his 
Action of Detinue againſt me ; bur if a man deli- 
vereth mee money that is not'in a bag nor in a 
Coffer or Cheſt to be redelivered to me, or to be 
delivered over to a Stranger, and I doenotdeli- 
ver it againe, an ation of D:tinue is nor lyable 
againſt me, but an action of accompr. 

For an ation of D-tinue muſt be brought for 
things certaine , as for money ina bag, or fora 
Gelding , or for a hundred Sheepe, or for ſuch 
like thar are in certainty. 

If the poſſeſſion of any goods doth come into 
my hands by delivery of my neighbour, I am 
chargeable with this by force of this deliverie,for 
if I deliver theſe goods over to another man, or 
if the goods bee taken from mee and from my 
poſſeſſion, yet I ſhall be charged therewith be. 
cauſe they were delivered to me. 

But where I bappen or chance to finde goods, 
Iam not chargeable to'deliver them, bur ſo long 
as when they were in my poſleſhon. 

For if the ſame goods chance to be out of my 
poſſeſſion lawfully before that hee that hath rhe 
right of the goods doth bring his ation againſt 
me forthe ſame goods found, I ſhall not be char- 
ved therewith, and therefore ir 1s a good plea for 
a man to ſay, that if a writ of Detinue be brought 

againſt him for goods delivered, that the goods 
Þ | were 


y 
b 
p 


Aion of Detinue. 


were nor delivered to him by the Plaintife, bur 
that he found them, and delivered them over to a 
Stranger before his action brought, 

And in many caſes ina writ of Detinue, the 
baylement, rhar is, the delivery of the goods is 
traverſable, but not the Trover, the finding of the 
goods, Paſ.26.H.8.fe.13. 

Fines did loſe a Hawke and I did finde it, and 
did ſell the Hawke unto Atkinſon, Atkinſon 
fold the Hawke unto Sir 194# Spencer, who ſold 
it unto anorher man; and although Fes did 
know the Hawke, he is not chargeable in an aRi- 
on of the Caſe for the finding and raking up of 
the Hawke, and the Plaintife muſt expreſly ſhew 
and declare that the Hawke was tame and reclati- 
med, but the words in the Declaration that hee 
was poſſeſſed of rhe Hawke as of his proper 


| goods, doth import ſo much, per Soathcot Juſtice, 


Dyer 30.13 & 14. Eliz. 

If I come to the poſſeflion of goods lawfully | 
by buying or delivery immediately by the Plain- 
tifes, or if I afcer ſell them or give them away, or 
deliver them, I nor hee which hath bought theſe 
goods, nor he unto whom theſe goods were de- 
livered or given by me, we ſhall not be puniſhed 
by action of Treſpiſſe, but by 2Ction of D-rinue; 


- burifany will rake them our of my poſlcfſion of 


his owne wrong, Icomming to the poſlcfſion of 
the ſame lawfully, I ſhall puniſh him inan ation 
of Trefpaſle, per Cur. Mich. 16.H.7.f0.3. 
An aGion of Derinue is brought againſt mefor 
finding of goods, Ijuſtific for thar I diſtrained = 
H 2 | al 


Aion of Detinne. 


faid goods for rent behinde, and I demand judge- 
ment of action, and doe not anſyer tothe Tro- 
ver, adjudged a good juſtification, per Cuy. and 
that Trover of the goods was not Traverſable, 
27.H.8.f0.22, 

In an aQtion of Detinue of divers goods ta- 
ken, and declareth the value and price of every 
thing certaine by it ſelfe , and if the Inqueſt doe 
give their verdi& that the Defendants doe de- 
taine theſe things to the damages of twenty 
pound in groſle, this verdict isnot good, for they 
ought to ſever the damages of every thing by it 
ſelfe , for the Plaintife muſt recover the thing 
detained, and if the thing be loſt, then the valuc 
of that which is loſt cannot appeare, and can- 
by bee except the damages be ſevered, 3.H.6: 

0l.4.3- 

If I deliver untoa man goods, and he is rob- 
bed of the ſame, heis excuſed ; but Danby Chiecfe 
» Juſtice opinion was, if he received the goods to 
keepe as his own proper goods, if he after is rob- 
bed of them, this will excuſe him, otherwiſe nor, 
9.E.4.fo «40. : 

An Adtion of Detinue upon: a Deed was 
brought for thirty quarters of Wheate , price 
20.]. which was found for the Plaintife, and they 
found' the price at the time of payment when it 
ſhould bee delivered unto the Plaintife at 33. 5s. 
the quarter, but at the time of the Deed made the 
price was bur 20.5. rhe quarter, and the plainti'e 
recovered the price as it was art the time when it 
ſhould have beenc delivered, that is to ſay, 33: 8 
the 
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the quarter - and recovered the price of the 
Wheat i: ſclfe and damages, 9.E.4. j9.49. in 
Debt. 

An Oftlerin an Inne may retaine a GelGing in 
the Stable if the Maſter will not pay forhis meate: 
And a Taylor may retaine a Garment untill he 
be paid for che making thereof : And a man may 
retaine his Gelding ſold for 5.1.&c. untill he is 
paid his money, except there is agreementto be 
paid after.5.F.4.f1.2. | 

Ira manaclivererh goods unto me, and I make 
two Ex-curors,and dye,and one of the Executors 
happ«aciih t© have the poſſeſſion of the goods, 
the action of D.:inue muſt be brought againſt that 
Executor which had the poſſeffion of the ſaid 
goods, for heis charged with the poſſeſſion onely 
and not by the Bailement. 39. E4.3.9. 
 IFa Gelding, &c. remaineth in a Lord-ſhip,or 
Mannor ſix moneths , and there takenas an E- 
ſtray, the owner may recover him by an aQtionof 
D-tinue, ifthe party hath ſufficient amends prof- 
pig unto him for his keeping. Paſ.44. E.3. 

0.14. 

If a man maketh a feoffement of his land by 
deed.the fecffee ſhall not have his Deeds and Evi- 
dence of the ſame Land; But the feoffor ſhall re- 
taine them, except he doth give them to the feof- 
fee : But the feoffee may have an ationof Deti- 
nue againſt a ſtranger, which hath the Deeds that 
concerne this land, except he can make title to 
theland by the feoffor, and the heire in taile may 
have a Writ of Dctiaue againſt the diſcontinue 
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for the Dced intailed, by which the land was gi- 
ven. Hil. 8. Edw.4. 4 Hil. 7.Edw.4. f0.26. & 
Fitzh,fol.138. 

Andif a man maketh a feoffment in fee of his 
land, which is fee-ſimple land, and dieth ſeiſed, 
his heire ſhall have his Charters and evidences, 
that concerneth this land, and not the Executors 
of the father. Fi1z.f0.138, 

IfI make a leaſe for terme of years, and after 
I confirme the eſtare of my tenantfor years in fee; 
the heire of my Tenant for yeares before, unto 
whom I confirmed hiseſtare in fee, muſt have the 
Dceede ofthe leafe of years as well as the Deed of 
confirmation, becauſe this Deed maketh the con- 
firmation good. And ſo a man ſhall have an aQi- 
on of Detinue for every ſuch Writing, or Deed, 
which procureth him title, as a releaſe or ſuch 
like without the which his title cannot be ſure. 
Fitzh.138. 

And the heire in ſome caſe may have an action 
of Dctinue of Charters, although he have not the 
land, As if a man infeoffed of land with warranty, 
and after I infeoffe another man of the ſame land 
with warranty , 1n this caſe my heire muſt have 
a Writ of Dceriuue for the Deed, by which I 
was infeoffed, becauſe he may have advantage by 
the warranty. Fitz.138. 

Andif Land is given to two men, and to the 
heires of one of them, if the tenant for life dieth, 
he which hath the fee, ſhall have a Writ of De- 
tinue for this Deed. 

And ifa man giveth land by Decd in taile, = 

the 
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the Donee dierh without heire, the Donor ſhall 
have a Writ of Derinue for his part of the Inden- 
ture which rhe Donee hath. Fztz. 76. 

In an action of detinue of Charters and evi- 
dences, the Defendant may plead a delivery of 
the Charters in another County, and that is be- 
cauſe he cannot wage his Law, for a man can- 
not wage his Law in an action of detinue of 
Charrers. ; 

Burinanaction of detinue of forty quarters of 
Corne, the defendant may wage his Law, Hf. 
8.4.6.0 Paſ.8.Ed.g. 

IfT make a Deed, or Writing, and ſeale it, and 
deliver it to William Yale, upon certaine conditi- 
ons: And thenafcer ſuch conditions performed 
to deliver the ſaid Deed unto Germin, and after 
Tohn Germin chanceth to have the Deed, before 
the conditions be performed, and againſt the con- 
ditions, I which made the Deed, muſt have an 
ation of Detinue againſt Wilam Yale for this 
Deed, for otherremedy I have not.per Cur, Mich. 
9. H.6.f0.37. ; 

If a Box, ora Cheſt, is locked or ſealed; the 
Executors ſhall nor have ir, but the heire; and he 
may recover it by Writ of Detinue : But if the 
Cheſt be open, the Executors muſt have it. £M17ch, 
3-H.7.f0.15. | | KH: 


If my Father is diſſeiſed and dieth, I may have | 


anaQion of Detinue for the Charters and Eviden- 
ces of the land,although I have not the land; And 
the Executors ſhall not have-this action for them, 


Fit7.fo.138, = 
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And ifa Decd of feoffement is made unto me 
of lands by Deed with warranty, and after I en- 
feoffe another of the ſame Lands in fee, and doe 
binde meand my heires to warranty and dye, If 
any chancethto have the Deed by which I was 
infeoffed, my heires ſhall havea Writ of Detinue 
for the ſame. Paſ.10.E.4. 

If goods be delivered to the husband and the 
wiſe,the Writ of detinue muſt be brought againſt 
the husband alone, otherwifethe Writ will abate, 


Hil.38.E.3. But of thoſe goods which come to a 


woman as an Executrix which marrieth an huſe 
band, the aQion of detinue muſt be brought a. 
gainſt the husband and the wife jointly, Tris. 
39.Ed.z. l 

And a man ſhall have an ation cf Detinue a- 
gainſt rhe husband and the wife for goods dclive- 
red untothe wife when ſhe was unmarried. Tr7». 
43.Ed.3. | | 

Two Executors of the laſt Will and Teſta- 


- ment of a Merchant in London, made partition 


betweene them of the goods of the Teſtator: And 
it was agreed betweene them how much goods 
the one ſhould have, and how much the others 
Andafter the one of the Executors dyed, and the 
other Exccutor did bring a Writ of Detinue to 
have the goods parted before it was adjudged that 
the partition was voide in Law, and the action of 
Derinue good, , 

For one Executor cannot give the goods of the 


Teſtator ta;the other, for this gitt is void 7c. 
27.H.8,f0,21. 
=, And 
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And if the Husband and Wife bee divorced , 
the Wife ſhall have a Writ of Detinue of the 
goods given to her in marriage, Mich.34.E.1. 

A man ſhall have a writ of D-tiaue againſt the 
Sheriffe or Bayliffe which made the Replevin and 
did not take ſufficient pledges de Retarno habends, 
9.H.6.40.43. : 

Chicfe Juſtices of England, that 
if Tgive or deliver a man goods to keep for mee, 
and he giveth them toanother a ſtranger, or ſel- 
lcth them to another, 8c. if the ſtranger doth 
take the goods away without Livery, I may have 
an action of Treſpaſlec agaiaſt him, for by the gifc 
of Sale the propertie was not given for the taking; 
bur if there is a delivery of the goods unto the 
buyer or unto him to whom they were given, I 
cannot have an action of Treſpaſle. 

And if an Infantdoth give or ſell goods unto 
meand delivereththem, he cannot have an ation 
of Treſpaſs againſt me for the taking of them, bur 
otherwiſe the Law is if I had taken the goods 
without his delivery, 

But Reaae Juſtice ſaid, that if any Bayliffe of a 
Mannor doth give my goods to another man, if 
heraketh the goods wirhout delivery , I cannot 
have an action of Treſpaſle againſt him for the ta- 
king, becauſe he commeth to the poſſeſſion of rhe 
goods lawfully, cMHich.21.H.7.f0.39. 

Action of Detinue was brought for goods de- 
livercd unto a man to be kept at the jeopardy of 
the Plaintife, the Defendant pleaded, I Bickner 
of &c, didtake the goods from him, Reade au 

ai 
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faid thatthis was no plea, for the Defendant may 
brirg his action againſt the Taker; but Keble con- 
traric, for the Baylor ſhill have his action againſt 
the taker of the goods, for the property is in him, 
and it 1s concluded that jf rhe Bayliffe to whom 
the goods were delivered were robbed of them, 
he ſhould not be charged over, but if the goods 
bee taken from him by the Treſpaſſor whom hee 
knowerh, rhe Bayliffe ſhall be charged herewith, 
for he hath bis remedicover, 3.H. fo.4.- 

TFfa married woman delivered goods to mee to 
keep, and after her husband dicth, and ſhe is mar- 
ried to me, ifT dye, ſhe cannot have an action of 
Derinue for the baylemenr of theſe 'goods unto 
me, for the baylement was diſcharged by the in- 
tcrmarriage berweene her and mee, but ſhe may 
declare upona Trover and ſobe relieved, quod xo» 
ta,21.H.7.f0.29. | 

If a Feme Covert which is a married woman 
doth give or deliver me a writing, if her husband 
die, ſhe may have a writ of Detinue againſt mee, 
for alchough the baylement is void betweene the 
husband and the Bayliffe, yet it is good betweene 
the wife and the Baylie if the husband dieth and 
the wife ſurviveth, 3.H. 6.0.50. 

An ation of Detinue was brought for bags 
and writings ſealed, and the Defendant ſaith that 
they were delivered to him by the Plaintife, and 
one Ton Germin upon certaine Conditions , and 
that 10hn Germin is dead, who made no Executors, 


nor Adminiſtrators; nor adminiſtration commit- 


ted to any,and prayeth a Sczrefacias to garniſh or . 
| warne 
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warne the heire of oz Germin, and rhe Ordina- 
ry, and he knoweth not whither the Deeds were 
real or perſonall, and Br7i4n Juſtice did grant his 
requeſt, 14.E.4.f0. I. 

When the Defendants in a Writ of Detinue 
prayeth garniſhment , he is incontinently out of 
Court to pleade, but yet hee hath day in Court 
onely to deiiyer the thing which the Plaintife de- 
mandeth of him that the Court doth award, 247ch. 
12.H.4. Pole his Caſe. | 

Aion of Dctinue for Charters, the Defen- 
dant faith that they were delivered ro him by the 
Plainrife,and to one 4rkinſon which is dead;upon 
certaine Conditions to be performed, and then 
to be delivered to the Plainrife , and whether the _. 
Conditions were performed or not , the Defen- 
dant did not know , and prayeth Garniſhment 
againſt 70h the ſonne and the heire of M#t- 
kinſon , becauſe the Charters concerned Tnhe- 
_ and it was granted to him, 21. Z4. 3. 

ol. Ag. 

Adion of Detinue was brought for two Char- 
ters or writings, and the Defendant prayerth Gar- 
niſhment, and the Scirefacias ſerved againſt the 
garniſhed and he maketh default, in this caſe the 
Plaintife ſhall recover no damages, bur the thing 
demanded againſt the Defendant ; bur if the 
Garniſh-d doth appeare,and the Plainrife makerh 
default, the Garniſhed ſhall r-cover, per 4ſcue Ju. 
ſtice, and where the Plainr:fe recovereth, judge- 
ment ſhall be of Charters demanded, and if they 
be burnt, 8c.then he ſhall recover all in _ 
an 
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and a Diſtreſle ſhall iſſue againſt the Defendant 
ro deliver the-Charters or writings againſt the 
Defendant, and that hateat liberationem againſt 
the Garniſhed, 21.H.6.f9.35. 

And the proces inthe writ of Detinne is Sum- 
mons attachment and diſtreſſe, 

If Ideliver my goods to you to keepe,and you 
put the goods that I deliver ro you amongſt 
your owne goods,and after youare robbed of all, 
you are diſcharged, 29. 4ſiſe per Thorpe Chicte 
Juſtice, | 

And ifa man delivereth goods unto me, and a 
Stranger doth rake them from me, Iſhill havean 
ation of Treſpaſſe againſt him, for Iam charge- 
able and anſwerable for the ſame to my Baylor, 
otherwiſe the Law is, if I am robbed of all my 
goods which were delivered unto me, and like- 
wiſe of my goods, for inthis caſe the Baylor of 
the goods to me to keepe hath no remedie for 
the ſzme ſo robbed from me, per Keble. 6, Ed.4. 
fe.19. 

If a man pledgeth or layeth goods to pawne, 
to pawne to me for money , if hee bringeth an 
action of Netinue againſt me becauſe the proper- 
ty is in him, and notin me. 

But if I pleade the ſpeciall matter that ifhee 
will deliver me my money, hee 1hall have his 
pledgeor pawne, hee ſhall be barred,Trin.9.H.7. 

0 4. 
4 But the opinion of the Court, Mich.2o.H.7. 
fo.1. was, tharif a Pledge is delivered unto mee 
for money , that for the time I have the property 
| | there- 
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thereof, for if it bee taken from me I may have 
a generall ation of Treſpaſſe for the: taking 
thereof. 

But if I diſtraine Catell for rent and they bee 
taken from mee , I cannot have an Adtion of 
Treſpaſſe againſt him, but an Action de parcs 
fradto, for I have no property in them, but the 
property is in the owner, and hee may have an 
Action of Treſpaſle againſt mee , and the Pound 
is an indifferent place betweene us , cHzich. 20. 
H.7.f0.1. | 

If the Plaintife declareth in an ation of De- 
tinue upon a Bill and doth ſhew ir, yet the Defen- 
| dant may wage his Law in this action of Detinue, 
for the detaining, &c. is the cauſe of the Action 
which may be diſcharged by matter in ſuite in 
the delivery of the goods unto the Plaintife or 
that the Plaintife did take the goods, Hi. 16. 
H.8.f0.22. 

If a man doth:come to the poſſeſſion of goods 
by lawfull meanes as by buying them, or by im- 
mediate delivery from the plaintife, hee ſhall not 
bee puniſhed as a Treſpaſſor , nor if hee to whom 
he doth give or ſell theſe goods unto, or delive- 
reth them over, but by an ation of Detinue , but 
if a man taketh ſuch goods from the poſſeſſion of 
him which commeth to himlawfully, he ſhall be 
puniſhed in an ation of Treſpaſle, X7ich.16.H.7. 
fo.3. per Cur, | 

Action of Detinue is not for taking of Hawkes, 
Hounds , Popinjayes, and fuch otherlike things, 
which are things of pleaſure , and made tame by 
the. 
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the induſtry and labour of man, otherwiſe of a 
wilde nature, yet an action of Treſpaſſeis lyable, 
and the plaintife ſhall recover damages for the 
raking, Brudinel Juſtice, 12.H.8.f0.5. 

In an ation of Detinuethe Plaintife ſhall re- 
cover no damages, but where the things deman- 
ded cannot be redelivered, per Cur. that is, dama- 
ges forthe value of things demanded, and a reco- 
very of damages ſhall be for the detaining , al- 
though the thihg it ſelfe is recovered ; and 1. Ric. 
3-f0.1.Inan ation the Plaintife declarcthof three 
Rings of gold, and certaine yards of cloth, 8c. to 
the value of thirty pounds which is aſummein 
grofſe, and the Defendant did pleade to all , quod 
03 detinet, and the Jury did finde that he detai- 
ned all to the damages of thirty pounds, if the 
Stuffe, &c. were not delivered, &c. or could not 
be delivered, and agreed , pey Juſtice , thar if the 
Defendant did offer unto the Plaintife part of the 
Stuffe, &c. that the plaintife was not bound to re- 
cciveit, except he offcreth all , and then hee may 
have all the damages, but if he maketh receptati- 
on of any part of the Stuffe, &c. hee hath barred 
himſelfe from all his damages ; and therefore 
becauſe his declaration was of a ſumme in groſle, 
that is thirty pounds, andthe Defendant pleaded 
generally to all, and the Jury doth give intire da- 
mages in their verdi4,nor were ſevered in the de- 
claration, it was adjudged by great andlong Ar. 
gument thatthe Plaintife ſhould recover, bur this 
Judgement was againſt the opinion of many, 8c. 
for the Plaintife muſt declare of every wap” ran 
thing 
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thing detained , and the price of every thing cer- 
taine, and the Jury muſt finde every thing derai- 
ned and by it ſelfe, and damages ſeverall and not 
ingrofle, otherwiſe the verdiR is voide, 3.H.6.f0. 
4 3. But agreed per Car. that tender of the Stuffes, 
&c. before an aRionattached and then refuſed.is 
a good bar, 1.E.5.f0.5. | 
If I deliver a Gelding of the price of 5.1. &c. 
to be redelivered to me againe, &c. If I demand 
my Gelding and herefuſe, 8c, It I bring my acti- 
on of Detinue, 8c. it is a good plea for him to 
ſay that after my deliverie of the Gelding to him, 
that I did give him the Gelding , per Cr. and 
that the Defendant might have waged his Law 
againſt mee, and if the Defendant doth ſay that 


gt the time of my deliverie of the Gelding to- 
him, the Gelding was full of divers infirmities, 


as the Bots, Glaunders, &c, whereofhe dyed at 
Dunmow, &c. ſuch a day and ſuch an yeare be- 
fore I did require him againe to be redelivered 
unto me,this is a good plea,and I ſhall haveno re- 
compence z but if I had required my Gelding be- 
fore and had no delivery of him , and after hee 
dyerh, he muſt pay me the price of him, for it was 
his folly that he would not redeliver him to mee 
when I required him. 

If T am bound by Obligation to pay you a 
Too.l. &c. and after you are outlawed, the King 


ſhall recover this Obligation againſt you by an 


action of Detinue if ic be confeſſed , per Brlar 
Juſtice, 4.H.7.f9.17. 

Action of Dctinue was brought for fortic quar- 
ters. 


Contra&t qgzd 
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Preſent pay: 


Wager of Law, 


Day given to 
pay, upon a 
ContraR. 


Wager of Lay, 
Detumuue, 


Executors of 
Tenants in 
Fee,in Tayle, 
or life , may di- 
Rraine for arrc- 
rages of Rents. 


ters of Wheate , and declared upon an abſolute 
Contra, the Defendant ſaid that the Contra 
was upon Condition to be paid for the Wheate 
when it was delivered, and that he had delivered 
I0. quarters of the Wheate unto the Plaintife for 
the which he did not preſently pay him , and ſo 
the Contra void, and demanded Judgement, 
if ation, &c. 

Opinion that rhis was a good Traverſe, and 
agreed that the Defendant might have waged his 
Law or pleaded nor detinet, per Pr. 

Agreed per Cwr, that a Contract is not good 
without preſent payment except there be a day of 
payment given, and ifthere is a day of payment 
given, the one may have an action of debt for his 
money, the other ation of Detinue for his ware. 
Hil.28.H.8. 

Action of Detinue brought againſt F7rz, for a 
chaine of gold of 3. ounces where it was but two 
ounces, wager of Law was permitted to F777. 
Mich.5.Ellz, 
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nant in Fee, Tenant in Taile, or for life, 
which hath Rent Charge, Rent Service,or 
fee farmes, may have an aRion of Debt for the 
arrerages of theſaid Rents againſt the Tenants of 
the ſaid lands, which ſhould pay the ſaid rents be- 


ing due unto the Teſtator at the time of his 
| death, 


Puri and Adminiſtrators of every Te- 


Executors. 


TH 


. Cdpe 37+ 
paid in the life of their wives. 


his wife being dead, 32.H.8.7.c4.37. 


the one of us did not Adminiſter. 


tors, and dycth ; if I doe not adminifter 


fo.r7. 


ever of the which wy may take right 


death, and ſhall diſtraine for the ſamerents upon 
the lands that were charged therewith and with 
the payment of the ſame', per Stat. 32. H. 8. 


And the like remedy hath the husband, and 
the Executors , and Adminiſtrators. of the huſ- 
band for the rents due unto their wives being not 


And for any Parſon and forthe Executors and 
Afſftgnes of any ſach Parſon for rents whoſe e- 
ſtate dependeth upon the life of any other man 


If Iowe & am indebred unto a man in a 100.1. 
and he maketh me and another man Executors 
and dyeth, and I make my Executorsand dye,my 
Coexecutor which ſurvived mee cannot have 
an action againſt my Executors for this 100.1. for 
the Attion was extin&t before, for the Aion 
could not be uſed before but in the name of my 
{elfe and Cocxecutor which were firſt, although 


But if a man doe owe and is indebted to me a 
110.1. and maketh me and another man Execu- 


I may 


have my action for my 109.1. and ſo may'my Ex- 
ecutor haye if I'-die, for.in this Cafe my aQionis 
not extinA(I notadminiſtring his:goods)although 
he made me one of his Executors,per Cnr.20.E.4. 


Agreed by all the Juſtices, that if Executors do 
pleade any ſuch plea which tendeth to abar for 


know- 
ledge 


The husband, 
or Exccutorss 
or Adminiſtra- 
tors of him . 
may alſo di- 
ftraine for rent 
due to the wife. 


A 


I am obliged in 
2 100.1.theO b- 
ligee dicth and 
makerth me © 
Executor, the | 


Aion is cx- .. 


tin both a- , 
gainſt me and 
my Executors, 


If a man obli- 
ges in a 100.1. 
and make the 
Obligee hisEx- 
ecutor With an 
other , for that 
theObligee ad- 
miniſtreth not, 
he may ſuethe 
Adminifter or 
Executor for 
the r00.l. 

If Executors 
plead a Plea 
that tendeth 
to barres 
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ledgethereof; if ſuch plex is found againſt them, 
then Judgement ſhall be thar execution ſhall bee 
had againſt the goods of the dead, and if there 
are ou remaining, then of their owne proper 
oads, | | 
As aboveſaid, : As if they pleade a Releaſe or acquitance 
if here be 5... made to themſelves, or if they plead that rhey 
alfe plea pleg- . s 
ded. ' were not Executors, nor that they did not Admi- 
niſter as Exccutors, which is found againſt them 
to be falſe and untrue , the Judgement ſhall bee 
thatexecution ſhall bee had of the goods of the 
dead, and if there be none, then of their proper 
goods, Þ 
M 2 true plea. = Butotherwiſc, as if Executors doe pleade a re- 
be pleaded «;. 1©aſ© Or acquitance made to the Teſtaror which 
on lieth onely they finde inthe Cheſt, or if they deny the Deed 
 againſtthe Te- of the Teſtator,intheſe Cauſes becauſe they can- 
Rxtorsg00ct ot haye prefent notice hereof, Judgement ſhall 
| be that execution ſhall be onely of the goods of 
the Teſtaror and not of their owne goods, 
And if they pleade »iens intermaines, that is, no 
goods remaine in their hands,orthat plea Adwini- 
ftre &+ iffint riens intermaines, that they have fully 
Adminiſtred, and none of their goods are leftin 
their hands:; theſe pleas are no perperuall barre, 
for if fuch ſufficient doe happen after to-come in- 
ro the hands of the Executors, which are called 
Aſſets, Executors for the Debt by the Credi- 
tors. | | 
And if the Executors pleade that they are not 
rightnamed in the Writ, and that there is ano- 
ther Executor not nained in the Writ _ is 
VINB,. 
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living, &c. which concerneth the Writ,although 
they may have knowledge thereof, yet Judge- 
ment ſhall bee that execution for payment of the 
debts of the Teſtator ſhall. be of his owne proper 
goods , and gpt-of the goods of the Executors ; 
Note this adverſity adjudged to beLaw,per F#t7. 
& ab Inftic. 23.H.8. & Hil.g. H.7.fo.1. & 17. as: 
followeth, 

Baz , Termor of yeares deviſeth his whole 
rerme of yeares unto Cornewall , provided that if 
Cornewall dyed, living Toby Stile,then the reſidue 
of yeares ſhould remaine unto 1947 Stile; Cornewal 
ſclleth the leaſe and dieth ; opinion of Hales +. 
Montague, that Toby Stile was without remedy, 


Mich 6.E.6: ; . 


Anda Deviſe of a terme of yeares for terme 
of life, and if he dicth before the terme of yeares 
expired, that then the terme of yeares ſhould re- 
maine anto MH. if hee: to whom the terme of 
yeares was firſt demiſed ſelleth the Leaſe, 37. 
which is in the remainder is without remedie , 
Hijl.4. Mar. ReM. Biſhop Cranymers Caſe ;; but 
Weſton, Welch and Harper Juſtices opinion, that a 
Remainder of a terme of yeares given by Will 
wasgood,becaufe of the intent of the Deviſor, but 
a Remainder of a terme of yeares, or of a Chat- 
telt executed by an cftate;was cleare void, Tris. 
10.Eliz,Reginte. | ; 

Termor of yeares deviſcth his terme unto his 
ſon when hee commeth to fullage, and inthe 
mean time his wife occupies the lands and taketh 
the profits , and maketh ou wife Executrix _ 

"zo el- 


——_——__- 


116 —_ __ Exeecntors. 


ſelleth'the Leaſe , the ſon was-without. remedy, 
 - F156. Juſtice. | LOR | 
| Two men had a Leaſe and terme of yeares as 
Executors, the one of the Executors granteth 
all his right and intereſt and all that appertaine: 
- unto him in the leaſe unto 19h» Long, the whole 
rerme of yeares paſſeth becauſe every Executor 
hath intire authority , contrary Law is of joynt 
Tenants. ; | 
| A Feoffement made to the uſe of himſelfe,and 
afcer deviſcth by his Will, that his Feoffees ſhall 
be ſeiſed to the uſe ofhis daughter Agnes (which 
in truth is a Baſtard ) this was adjudged a good 
devile of land becauſe of the intent, for the Fe. 
offees cannot by any poſſibility bee ſeiſed to their 
own uſe, and if a man willeth by his Will thathis 
Feoffces ſhall makea gift in Tayle,itis.a good de- 
viſe of land. | þ Qty 55507 (6157 
Legacies are Johnſon deviſeth land to bee ſold by his Ex- 
onely robere- Ecutors , and: that the money thereupon com- 
fpiricual Court. Ming ſhould; bee. diſpoſed in Legacies: ſpecidh 
ly expreſſeth-and dycth , 'The Executors fell the 
land,ifthe Legatorics be ſued in the Court Chri- 
ſtian, a prohibicion will nor lye for money in Aſ- 
ſers, and no remedy for Legacy bur inthe ſpirity- 
all-Courte:::/ oopuny 58 Lt C169, 

\ - The Executors pleading piene' dauminiſtr: 
the plaintife giveth in evidence, Aſſets in maine, 
that is, ſufficient goods in their hands... | 

The executors plead , that the goods of the 
Teſtator now being intheir hands,were topledge 
bythe Teſtaror, which goods they have apa" 

wit | 
\ 


o 
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withtheir owne proper goods unto thefull value, 
and the reſidue of the goods they had paid for 
the debts of the Teſtator as farre as they were 
worth upon a demurre in Law, this evidence was 
adjudged good, for a man ſhall be recompenced 
forthat which he hath lawfully paid; As if a diſ- 
ſeiſor pay Rent, he ſhall recover the ſame in da- 
mages,andir is not like where a man deviſeth that 
his executors ſhall ſell the land, for there they can- 
not retaine, becauſe the will is,that they ſhall ſell. 
Mich.6.H.6, | 

Tohnſon deviſeth Land rendring rent for years, 
and deviſcth the rent nnto Barker, opinion was 
thatthe Executors,” and not the heires of Barker, 
ſhould have this rent,for it was but asa Chattell 
inthe deviſee: Fitzherbert Juſtice opinion, that the 
'Rent being incident to the reverſion is of the na- 
ture of Land, and therefore no chatte]. 

Action of accountis not againft Executors, or 


Adminiſtrators, becauſe they are not privie to 


accounts. 
Two Executors were provided, that one of 


. them ſball not adminiſter; This Proviſo was void 


per Bednell, and Englesby Juſtices, becauſe it re- 
ſtraineth the whole Authority given in the Pre- 
miles. 5.4 ? 
- And if the intent of him which maketh the 
willto be contrary, and doth not agree with the 
Law, itis of no purpoſe ; as of a deviſe tou A4m- 
broſe of Land and fee-fimple,andifhe die without 
iſſue the Land to remaine to Anthony,this remain- 
der is void, | | 

1 2 And 
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An Infant be- 
ing Executor 
may make ac- 
quitance, or 


{cll goods, 


And adeviſe untothe Abbot of S, Perer,where 
the foundation is S. Pax, is void, 

But FitFherbert Juſtice,contrary to the Proviſo 
was good, for an Executor may uſe aQion, al. 
thoogh he dothnot adminiſter; And that a man 
may make one Executor of his Plate and of his 
goods, another Executor of his debts, And one 
Executor of his goods in one Shire, and another 
Executor inanother Shire.T7/#.,5.H.8.f0.14. 

Tenant for yeares deviſeth this terme unto his 
eldeſt daughter, and to her iſſue, and the remain- 
der to his youngeſt daughter, the eldeſt daughter 
dicth without tflue, and her husband doth alicne 
and (<ll the rerme of yeares; Opinion was that the 
youngeſt daughter was without remedy, becauſe 
a remainder of a terme was void, and ſoa remain- 
der void of a Chattle perfonall; But Znglesfield 
Juſtice contrary, becauſe of the intent ofthe devi- 
ſor.Paſ.28.H.8. | 

An Infant being made an Executor may make 
areleaſe, or acquitance of the debt of the Teſta. 
tor, and he may ſellthe goods of the Teſtator, or 
he may give or diſtribute them. 

Bura woman married being Executrix to ano- 
ther man, cannot doe ſo without the conſent of 
her husband.21.Z4.4.f0.41. 

Action of debt by a woman as Executrix to 
her husband, the defendant ſaid that 4. z.her huſ- 
band in his life time, and he did put themſelves 
in Arbitrement, 8&c.of all ations, &c. who did ar- 
bitrate, 8c. that the defendant ſhould dee,8:c. in 
dilcharge of debt, and which he hath —_— 

| "_- 
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8c. and after her husband died, adjudged,per Car 
that the debt was extin& by the Arbitrement : 
Bur if the ſecond husband doe make no a in the 
time of his life, the debt remaineth to the wie, 


being Executrix to her firſt husband; Bur if the 


ſecond husband doe give away the goods which 
as the wife as Executrix to her firſt husband, the 
giftis good; And by this Arbitrement all acti- 
ons which he had jointly againſt the Defendant, 
and aſtranger,are gone and the husband with the 
Adminiſter ef theſe goods,per Car.21 H.7.f.29. 

Action of debt againſt three Executors, andar 
the diſtrefſe two of them appeared and the third 
madedefault, The ſecond which appeared confeſ- 
ſed the ation, whereupon judgement was given 
againſt them all of the goods of the dead, and be- 
fore Execution the plaintife made his Executors 
and died, who did bring their Scire facies againſt 


the three Executors : And the two which confeſ- 


{ed the ation made default; And he which firſt 
made default appeared, and pleadedthat he was 
never Executor nor did adminiſter the goods as 
Adminiſtrator, or Executor, which was found a- 
oainſt him, and judgemet was given againſt them 
which made default for the recovery of the goods 
of the dead: But ifthe plaintif prayed execution of 
the goods of the dead, againſt him which pleaded 
that he was not Executor,if he hath any goods of 
the Teſtators in his hands: And if not, that then to 
have execution of his proper goods which were 


granted; And thus aman may have two judge- | 


ments upon one Writ, but he ſhall haye but one 
| I 4 EXECU- 
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execution againſt the two, quod n0ta. 14.H.7. 
f0.28. & 29. | 

Action of debt againſt Executors upon Tally 
of the Teſtators, which was ſealed and written by 
words thatthe Teftaror hath put his feale to, the 
ſame to pay twenty pounds, and ſcotches were in 
the Tally; And Skreine Juſtice, it was adjudged 
that che plaintife ſhould recover nothing by his 
Writ, for the writing ofhis Tally may be waſhed 

* off with water, &c. and a greater ſumme of mo- 
ney may be written in, 8c. 12.H.4-0.23. 

Action of debt brought againſt Executors,for 
goods fold unto the Teſtator, the Attourney of 
the plaintife was demanded, if he ſhould aver the 
Writ, who anſwered that he would the Writ and 
the ſuite juſtly, and aver, and it was awarded by 
Littleton Juſtice, that he ſhould recover-nothing 
by his Writ. 

For where the Teſtator may wage the Lawin 
any action brought him, there no ation ſhall be 
brovght,oris liableagainſt hisExecutor.1 5.24.4. 

Fol:25: EIEY | Mt 

If Executors doe deliver or pay legacies, the 
debts being not paid, and the reſt of the gaods left 
are not ſufficient to pay the debts; 'The Executors 
ſhall be charged to pay the debts with their own 

oods. : 
, And Executors cannot give their owne proper 
g00ds to pay debts, and detaine the goods of the 
Teſtator, As to pay twenty pounds of his owne 
goods, and forthe ſame retaine a Gelding ofthe 


Teſtators. of that value without licence of the 
Ordinary 


Executors. 


Ordinary » but with his licence may. 21.E4.4. 


 fo.7.per Chocke & Brian Juſtices, 


If I make A, and B. mine Executors, and the 
words of Will are that F. and 7. ſhall have the ad- 
miniſtration of my goods and chattels, this ma- 
keth F.and 7. to be mine Executors.21.2.6.f0.6. 

A man delivereth goods to me, and I make 
two Executors and dye, and one of them my Ex- 
ecutors happen to have poſlefſion of the ſame, and 
an action of Detinue is brought againſt him onely 
for = ſame goods and it was adjudged to bee 

ood. 
, For the poſſeſſion of the goods doth charge 
him, and not the Bailement nor the Executorſhip. 
29.E.3.f0.5. | 

The Sheriffe retourned upon a Fieri facias, that 
the Executors had conveicd the goods to their 
owne uſes, whereupon iſſued forth a Fieri facias 
to the Sheriffe, to take the proper goods of the 
Executors, to pay the debt, and damages, and af- 
ter a Capias and Exigent was awarded againſt 
them.18.H.6. | 

And inan action of debt againſt three Execu- 
tors, the one pleaded pleye Adminiſiravit, the ſe- 
cond made default, rhe third plead we unques Ex= 
ecuter,judgment ſhall bee againſt the goods of the 
dead onely againſt the firſt and ſecond Executors 
if it paſſe againſt them, 

But againſt the third Executor, which pleaded 
that plea which was falſe, not Executoror any | 
iuch plea, which is a Barre to the plaintife for 
ever which is found againſt him, 

e 
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be, that Execution ſhall be of the goods of the 
dead; Andifthere are none left, then ofthe pro- 
per goods. 

And that upon pleading, riens 1ntermaines, 
which is,that the Executors have no goods left in 
cheir hands to pay their debts : Yet if goods hap- 
pen after to come into the hands of the Execu- 
tors, the. plaintife ſhall have after a Scire facias 
out-of the ſame Record, by ſurmile to have exe- 
cution of the goods. per Cur.33.H.6.f6.23.24. 

And if likewiſe it was adjudged, Hil.g.He.7. 
that if an ation of debt is brought againſt Exe- 
cutors which plead riens intermaines, or that they 
have fully Adminiſtred, and itis found that they 
have aſſets, yet the plaintife ſhall recover nothing 
bur the goods of the dead, which are in their 


" hands, and nothing of the proper goods of the 


An heire 
pleadeth ric#s 
per deſcent, it is 
found that an 
Acre of ground 
deſcended, judg 
ment entred 
for the whole, 
but Execution 
oncly the acre 
of ground, 


Executors. | 

But ifthey plead that they were not Executors, 
then they muſt pay the debts with their owne 
goods, for their falſe plea, if it be found that they 
have Adminiſtred any thing. Hil. 9.Her.,7. fo.1. 
& 17. 23-H.8.per Car. | 

The heireof a man is ſued for a 1000.1. being 
the debt ef his Father, and other plead ens per 
deſcent.that is, he hath no land deſcended to him, 
from his Father in fee; Andit is found by tryall 
that he hath one acredeſcended to him from his 
Father in feez The heire ſhall be charged to pay 
the x000.1.becauſe of his falſe plea, for he had the 
perfeA notice what land he had by deſcent. 

But nothing ſhall be put in execution for = 
I0900, + 
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1000.1.but only this acre of land. 34.2.6.f.22.23 
Aion of debt brought againſt Executors, up- 

onan Obligation, It is a good plea for them to 

ſay they haveno goods in their hands of the Te- 

ſtators but 20.1. And that 7, 794»ſox hath recove- 

red againſt them 20.1. as Executors. | 

And if there be two ſeverall recoveries of The Judge- 
debts againſt Executors; The firſt recoverer muſt tg pn by 
bee firſt paid, and have the firſt Execution : For if Executors, or 
the Executors doe pay thelaſt recoverer before F< *Devafe- 
they have the firſt,a Deveſtavit ſhall be retourned rerourned. 
againſt them , and they ſhall be charged to pay 
the ſaid debt with their own proper goods.7.H.7. 
per Y aviſor Juſtice. 
And if the Teſtator is bound in two Obligati- 7 ;..,;c. 1 
ons, and the day of the one is before the day of fit bound,che 
yment of the other, If the Executors pay him firſt paid: 

which hath the laſt day , and there remaineth 
no moregoods of the dead, they mult be charg- 
ed to pay him to whom the Teſtator was firſt 
bound with their owne proper goods, per Chock 
and Brian Juſtices. 
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T © men are bound inan Obligation by 043g vs 


| O utrumque 
theſe words, Obligamms nos & nirumque i. 


noſtrum, per ſe pro toto & in ſolido, Two 
men which were bound, were ſued upon the 
Bond who pleaded noz eff faftum , which was 
found againſt them by verdict. 


And 
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And in Arreſt of judgement it was ſaid, rhat 
one of them, or all ofthem, ſhould be ſued upon 
bond, and not two of them : But it doth not ap. 
peareto the Court by the Roule which was quod 
querens protulit Scriptum predicium qued debitum, 
& teſtatur quod ires fuerunt oblizati , which is that 
the plaintife did ſhew the writing aforeſaid, that 
_ the debt aforeſaid, &c. teſtifying thatthree were 
bound, wherefore judgement was given for the 
plaintife, Hz, 14. ELF, 

Harriſen bound to performe the Covenants, 
contained in a paire of Indentures of a demiſee 
and leaſe of Tithes, and there was a proviſo in the 
leaſe : Thatif Harriſon the Tenant for yeares at- 
tempt and proſecute action againſt 79h»ſox,which 
prerendeth titleto the Land by vertue of a former 
Leaſe; And if the verdict paſſing againſt Harriſon, 
thatthen the rent ſhould ceaſe; ation of debt was 
brought againſt Harriſon, for not payment of the 
Rent upon the Obligation, Harriſon plead that 
Tohanſox did'enjoy thertithe by vertue of his former 
Leaje: So that Harriſon could not injoy his leaſe, 
nor have the Tithe according to his leaſe : And 
thereforeno Rent, Art.cle, nor Covenant was by 
him to be performed, adjudged no plea, per Cur. 
for the Rent was payable, unlefle a verdit had 
paſſed againſt Harriſon for the leaſe at the ſuit of 
Tohnſon: Mich.15.EliF;Regine. 

Ty hittacres brought an action of Debt againſt 
the Warden of the Fleete, and upon an eſcape 
made of a Priſoner-in the Fleete condemned in 
debt inthe life of the Teſtator , adjudged a on 

action 
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Adtion, per Car, forthe offence was bur treſpaſſe 


ui moritur cum perſona , which dyeth with the | 


rſon. | : 

And by the Common Law an aQiion of Debr 
was not lyableagainft-the Gardian of the Fleete, 
but an Aion upon the Cale untill the Sratwte 
of -Ric, 1. chap, 11. which giveth ation of Debt 
againſt the Gardian of the Fleete for fuch e. 


_ | 
ut the Statute. doth not ſpeake of the heire, 
' nor of the Executor, but if the Action had beene 
brought in the life of the Gardian,and a recovery 
had been of the ſame, it were otherwiſe, Mich.15. 
Eltz. Re. 

Under- Marſhall taketh an Obligation of one 
being-in Execution for debt, and of an eſtranger 


Debt againſt 

the Executors 
of the Warden 
of the Fleete 
for an eſcape. 


to ſave him harmeleſle of eſcapes and letteth the | 


Priſoner goe at large. 


And although the Statufe of 223, 8c. of King 


H.the fixt, toucheth onely Sheriffes, Gardians of 


the Fleete and Palace, and Miniſters of the Sne-- 


riffe, | 

Opinion that 
the writteg S:4tuteis, that Sheriffe, nor Officers, 
( and not none of his 
ted; Thee | | 

And alſo opinion:was that the Condition was 
contrary to theLaw,and therefore the Obligation 
void, Paſ.15.Eliz.Re. : 

Amne.Ftltenis bound ina 100.1, by Obliga- 


tion to. Tervinghan, after William lervinghans 


taketh her-to .Wifec, the debt is gone and ſhall ne- 


VET: 


CO 


the Obligation was voide, and: 


Officers) as itis imprin- 


_ named in the 


Sa onthe 


- hold land, 
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Terwis Caſe to Anne Banifler , Paſ. 10, H.,7., 


fol.24. 


lervingham bound in a 100.1.to Anne Felton by 
Obligation,after .&nne Felton taketh him ro hul. 
band, the debt is gone forever, although they be 
after divorced, per Cur. Mich.11.H.7.f0.4. 

Heirenot nz" _The heire ſhall not be charged in an Obligati- 


. medin theOb- 


ligation, ON, Except he be expreſſed and nominated inthe 
| ſame. "IE - 

Executors not Bye Executors ſhall be charged, alchough not 

exprefled or named, per Cur.Trin.28.H.8. 


ligation. 
Oviig Harriſon ſarrendred Copyhold land unto the 


uſe of Germin, and is bound inan Obligation of a 


Obligationto 100, |. that Germgn ſhall enjoy and polleſſe the 
enjoy Copy- land without the interruption of any, Germin after 
committeth a forfeiture of tkeCopyhold land-and 
the Lordentreth, - Te: 

Opinion was, that the Obligation was not for- 
feited, becauſe it was his own, <A&.H:1.28.H.8. 
A Bondtodoz Dygper bound in an Obligation ro doe two 
the Copalatire things in Copulative , if hee performed the:one 
andin the Diſ- thing andnot the other , the Obligation was for- 
junCtive a dif- feited. | 


req But otherwiſe it is if hee were bound to pay 
one thing or another inthe Disjundtive, if he per- 
formed any thing it is ſufficient if hee performed 
not both, adjudged per Cur.cMich.12.H.7 0.10. 

"=." mg A man indebted rome upon a ſimple contract 


tract, and dyeth, I have no remedy for my debts -a- 
gainſt his Executors by Common Law , but 1 
| may 


ver. bee revived although that Tervingham after 
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may have ,2xs minus inthe Exchequer Chamber 
ſuppoſing that' I am indebted unto the King , 
and thar he which was the Teſtaror did owe me _— by 
ſo much Quo minus debita recuſat ſolvere. x or agient 
This practiſe commonly practiſed per Davers | 
Juſtice, Trin.11.H.7.f0.26. 
Atkinſon granted a Rentin fee tome, and 
over granteth that if the Rent behinde, &c. thar 
heſhall forfeite 10.1. ro me and mine .heires, if Debt forape- 
rent be behinde unpaid, I may have anaQion of - =>-0-rmpgg 
Debt forthe penalty. : ment of Rene, | 
And the heire ſhall have this penalty, and ſhall To berecove- 
have his Writ of Debr for it, and not my Execu- {<4 bythe 
tors, becauſe this grant is an. inheritance which —_” 
continueth, Fizh, | 
Jenkinſon bringeth his action of Debr againſt Shocks ofCorn. 
Germin , and declareth that hee was ſeiſed ona |Pained,dee.. 
Mannor,. in the which was a Pound time our 1.1 forfeited FE 
of minde, and preſcribed to have of every man fr Pound 
thar did breake the Pound 3.1. and ſaith that Ger- Coprian? © 
minthe Defendant had parcel of the Mannor de- 
miſcd unto him to hold at will rendring rent by 
the yeare, and after the rent which was behinde- 
unpaid, and he centred and diſtrained ſhocks of 
Corne, and impounded them in the ſame place 
and land where they were taken, 8&c. and the De. 
fendant Germindid enter and broke the Pound 
and tooke the Diſtrefſe away, and upon a Demur 
ad) udged no plea. | Preſcription is 
For the preſcription is not to binde a ftranger nor _ CG 
to performe the Cuſtome, for it cannot have a Whit hathno- 
good beginning, nor lawfull. Se 
| But 
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md 


Bur if the cuſtome were that every Tenant 
or of them which holdeth ofthe Mannor or with- 
in the Mannor , did breake the Pound ſhould pay 
the Lord 3.1. this were a good cuſtome , becauſe 
it had agood beginning , for the Lord may give 
By-Laws made his land to hold by ſervices, as if the Tenants 
by Tenants i®. grant unto the Lord at the day, that if there were 
binde them. Tent behinde unpaid, 8c. to pay unto the 20.5. 

&c. and may preſcribe to diſtraine for it,and they 
may ſell the Diſtrefſe becauſe a Leet is the Court 

of the King. | 
A Village my And a Village may make by-Lawes amongſt 
make by-Laws- 
| Common before ſuch a day, to pay 40.5. it is a 
_ Aion of debt good cuſtome, and it ſhall binde them; but ſuch a 
fora payncin cuſtomedoth not bindean eſtranger, but where 

4 ſach a cuſtome is good, action of Debt is good, 

per Cur, pins. | 
Shocks ofCon And a man cannot diſftraine ſuch Shocks of 
cannot _ Corne for rent behinde, becauſe it cannot bee 
+= Sag replevied nor retourned for the incertainty therof, 
feaſant, but for damagefeaſant a man may diſtraine them 
in his land,per Car.11.H.7. 
A Conditio Aion of Debt uponanObligation of an 110.1. 
performed be- -the Defendant ſaith that the Obligation is endor- 
= 95 ſed -with ſuch a Condition that if the Defendant 
betweene the Feaſt of Eaſter, and the Feaſt of 
' Pentecoſt the ſame yeare , 8&c. the Defendant 
ſaith that the 20.day of £ March before any of the 
ſaid Feaſt enfeoffed Tohn Atkinſon, adjudged a 
good plea, | | | 
Toh 


themſelves , that if any put any beaſt into their 


did enfeoffe TIohn eAtkinſsn of 20. acres of land 


| —_ 
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Qs 


Favaſar to performe Covenants inan Indenture, 


" 70hn Pollard was bound in a 100. 1. toWilliay Indenturede- 
manded to be 


read in Cont 


and upon an action of Debt 19bn Pollard the De- not on Record 


fendant demanded the hearing of the hearing of 
the Indenture, andit was denied him,becauſethe 
| Indenture was upon Record inthe Court, other- 
wiſe hee ſhould have had his demaund by the 
Judgement of the Court, and the Covenant was 
That whereas one Richard Banks had married 
with 42»e the daughter of William Y avaſar , the 
Plaintifes aRtion was, that if the ſaid R. within 
$.dayes after the death of Peter Banks his Father 
cnfeoffed certaine men of land of 4.pound by the 
yeare, to the intent thatthe Feoffees ſhould make 
an eſtate over againe to the ſaid Richard Banks 
and £4" his wife for the terme of their rwo 
lives; 8c. andthar ifrhe ſaid Peter Banks cnfeoffed 
certaine men of land of 4o. 1. by the yeare unto 
the ſame intent, and if Richardaoe dye living P. 
his Father, and the Feoffces make eſtate of the 
ſame, 8c. unto 4z2ne during her life, that then 
the Obligation to be void 8&c. The Defendant 
lohn Pollard plead that Richard Banks in the life of 
his Father did infeoffe ſuch men, 8ec. to the intent 
that the Feoffees ſhould make eſtates againe te 
him and his wife for terme of their lives, and de« 
mand Judgement of Acion,a good plea, per Cur. 
the reaſons follow, | | 
Opinion of Reade Juftice , that the Plea not 
good fortwo cauſes, and ſo the Obligation for- 
feited, the one cauſe, becauſe he made the Feof. 
ment in the life of his Father, and the Indenture 
- K ſaith 


muſt be gran= 
ted, not other- 
wiſe, 


«- - [Al oa -- add Bid $6.24. de. HORROR bo 
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Condition for 
payment per- 
formed before 
the day,go00d, 


Condition to 
pzrforme a 
thing to a 
Kranger. 


Acceptance of 
money or of 
eſtate before 
the day or after 
the day is good» 


ſaich that it ſhoald be done after the death of 7. 
his Farher, and therefore the Covenant and Con- 


dition not performed; the otherCauſe,for thatthe 
ſaid Peter Banks the Father did not'make the Fe. 
offement in his life, | | b 

Fineux Juſtice , and the Court of a contrary 
opinion, and that the Condition was not perfor- 
med, for if I be bound by Obligation to pay mo- 
ney the 10.day of March, 8&c. If I pay it before 
the day,my Obligation is diſcharged, and no dif. 
ference if I be bound to pay the money to a ſtran. 
ger, orif Igive him a Gelding, or infeoffe him 
of 10. Acres of land, in the diſcharge'of the mo« 
ney, Iam diſcharged of the Obligationif he ac- 
cept it before the day, wide poſtea. 

If Tbe bound in Obligation upon Condition, 


that if Tenfeoffe 7. 194nſop of land the 10, day of 


&c, that then the Obligation to be void ; If T 
proffer to 70h»ſoytoenfeoffe him, and hee refuſe 


tobe infeoffed , Thave forfeited my Obligation, 


for that was my folly that I would bee bound to 
infeoffe 19h»ſon who was an eftranger and party 
privy tothe Condition, but if 79-»ſon accept the 
Feoffement before the day or at the day, the Ob- 
ligation is void. 

If I be bound unto Robinſon ina 100.1. by Ob- 
ligation.to infeoffe 1rkinſon of land by the tenth 
of &c. if I infeoffe him after the day,and he ac- 
cept ir, I have nor forfeited my Obligation, for I 
have performed the effect of the Condition al- 
thoughir be after the day, for if it bee once done 
it cannot be undone. 3 | _ 

n 
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And for the other point , becauſe he ſheweth 


notthar Peter the Father did not make feoffement 


in his life , therefore the Condition not perfor- 


med. 


When no day is limited in the Indenture hee 
may doe it during his life atany time, and when 
| heis dead he cannot doeit, as if I be bound, &c. 
- thatifI infeoffe you of the Mannor of Saint, &c. 
that then,8:c. and no day limited &c. if you dye 
I have not forfeited my Obligation ,, for I have 
ſpace to doe it during my life, and if you dye I 


cannot doe it. 


But otherwiſe the Law is ifan Obligation with 
a Condition to pay a 100.1. iftherebee no day of 
payment it muſt be paid preſently , or elſe the 
Obligation is forfeited becaulc itis a duty preſent, 
but the Law is not ſoin other Caſes, H.9.H.7.and 


21.f0.17. 


But if I be bound to pay Tohnſon by Obligation 
2100.1, at the Church porchot Dunmow, he is 


- not bound to receive it but in the ſame place. 


Atkinſon Covenanteth by Indenture made be- 
tweene him and Barnard, that Atkinſon by the 
aſſent of Clark and Edwick ſhould bee certaine 


Acts and things, and in the end of the Indenture 
Atkinſon was bound in a 100. 1. to performe the 
Covenants made by Atkinſon. Germin and Lucken 
ation of debtgood againſt Arkznſen for the 100.1. 
although Germin and Zucker be not inthe Inden- 


wre, cHch.11.H.7.f0.6. 


Place of pay- 


ment, . 


Covenants in 
an Indenture. 


<Atkiyſon bound in 100,1, by Obligation and Gavell Ca- 
hath land in Gavel kinde, and hath many ſons and 


K 2 


dyeth 


ome, 


Debts, Obligations. 


Tf ons peny of 
payment want- 
_ eth,the Oblj- 
eation 1s for- 


feited. 


Condition to 
enfeoff one of 
a Mannor for- 
feited for diſ- 
membring part 


thereof, 


Axverages of 
leaſe pleading 


Accord, 


Ealle Latin 


not materiall. 


Segueſtration,” 


dicth, a joynt action of Debt muſt be againſt all 
the ſ6nnes, and the plaintife muſt declare upon 
the cuſtome, per Cur, Hil.11 Hi7.fo.24., 

Atkinſon bound ina 100.1. by Obligation with 
Condition to pay Saviz 60.1.8. Atkinſon pay. ' 
cth all but one peny, yet hee hath forfeited his 


_ Obligation. Paſcro.H.7.f0.24. 


Atkinſon bound in a 100.1.to 704nſon to infeoffe 
him ofthe Mannor of Stron,and after he grantethr 
the Advowſon of the Mannor unto Germir, and 
after he infeoffeth 70b»ſon.in the Mannor; He hath 
forfeited his Obligation, becauſe the Mannor ar 
the time of the enfeoffment, was not ſo commo- 
dious and profitable, as it was at the making and. 
delivery of the Obligation. per Brian Chicfe 
Juſticein the Common Pleas,and Keble Sergeant. 
Paſ.to:i7.f0.19.- 

Actionof debt upon the arrerapes ofa leaſe for 
yeares, Accord pleaded is no plea; for Accord is 
but matter in faite, and a man may- wage his 
Law ofan Accord. ; 

But the Leaſe which is the cauſe of the: action 
is in notice of the Countrey, againſt which wager 
of Law is not; therefore the plea 'not good.per Cur. 
eMich.1o.H.7.f0.4. 

Obligation made with falſe Latin nevertheleſſe 
is good. Hil, g.,H.7.f0.16. 

Action of Debt lyable againſt a Biſhop if hee 
ſequeſter the goods of the dead, per Juſtice Fineux 
Trin.y.,H,7.f0.34: 

Debt upon an Obligation, the Defendant 
pleadeth in Barre; That it was indorſed _— = 

ondi- 


hos 
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Condition to.make an account 10.1.And thatthe Acceptance 
Plaintife had accepted a Leaſe at Will in ſatiſ. CONS 
faRion of all accounts, and demanded judgement ; 
of Acion,8&c. adjudged no Barte. 

For where a Condition in Collaterall accep- paymene of 
tance of anothenthing is no Barre: But if he plead mony pleaded. 
payment of money, it is a good Barre. P.4.H.8. | 
21.H.A.O 24H. 717.0420. | 

AQtion of Debt upon ar Obligation, with a Condition in 
Condition to be performed in divers points, If 4ir<:5 poines. 
Iſſue be joyned upon the breach of one payment 
which is found by verdi@ againſt the plaintife, 
he ſhall be barred : And alchough afterall the o- 
ther points of the Condition to be broken, the 
plaintife ſhall never after commence upon the 
ſame Obligation any more adjudged,per Car. 

Debt upon an Indenture in which a man was. Det upon 1n= 
bound to pay 20.1. payment pleaded is no Plea —_ kmple 
without an acquirance, Nor upon a ſingle Obli- |" 
gation, But with an Obligation with penalty, 10444. 
payment pleaded is a good plea. 2 

Wager of Law is not againſt a Bill written and Wager of 
ſealed. | Lows 

Againſt a Talley written and ſealed otherwiſe poarding; 


- It is, if it benotched. 


Wager of Law is not upon an Action of Debt 
for Cotages or boarding, for arrerages of account 
and for Rent due by a Leaſe, per Fitz. Igmes 
Juſtice, But for ſuch Rent, the Tenant for yeares 


. may plead levied by diſtreſſe, or may plead pay- 


ment although the Rent be reſerved by Deed, 
becauſe the Leaſe is the foundation of the 
| K 3 Action 


Obligations. 


Contra ſim» 
ple. 


Bound to a 
ſtranger. 


To enfeoffe a 
woman after 


married to the 


Obligor, 


Conditzori 
:mpoſiible, 


Action and not the Deed, 

Ita man be indebted by a ſimple Contra, and 
after is bound inan Obligation forpaiment there- 
of, the ContraR is gone : the like Law upon a 
judgement, | 

Sutton bound by Obligation in a 100.1. to 
Wood, the Condition that if Suttop after the death 
of his Fatheror withinthree months after made a 
ſufficient and a ſure eſtate in certaine Lands unto 
A. Archer, &c. That then the Obligation to bee 
void, Sutton pleads that the ſame woman M2. A4r- 
cher did Contract her ſelfe with him, and married 
him inthe life of his father,and that the eſpouſals 
continued betweene them three moneths, after 
the death of his Father; So he could not make 
this feoffment YA.being his wife, Obligation for- 
feited, per Cur. | 

For when a condition extendeth to an eſftranger 
to bee performed, it muſt be performed art his 
peril], burthe AR of God might avoided it, that 
1s if he haddied, 

And the condition might well have beene per- 
formed, For Sattoz might have cauſed an eſtran- 
ger tohave brought a Writ of Covenant againſt 
him and his wife, and ſo levy a fine, 8c. Or he 
might within three moneths makea Leaſe for 
terme of one moneth, the remainder to 4. his 
wife, &c. 

Sutton bound by Obligation to Weed, that 
Atkizſon ſhall marry and take to wife 2. Archer, 
&Cc. Sutton the Obligor marricth himſelfe with 
A, Archer, whereforc Atkinſou cannot marry her. 

Sutton 


PIT PI" 


Obligations. 
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Sutton hath forfeited his Obligation, for that. 


by his owne A he hath made the Condition 
impoſſible. | 

But if Wood the Obligee marry A. Archer be- 
re;8c. Now Atkinſon cannot marricher and the 
Obligation not forfcited, becauſe Wood the Obli- 
gee iS party, per Cur. 

Brian Chiefe Juſtice opinion is, that if the con- 
dition againſt the Law, all is void, both the Obli- 
gation and Condition, 

Bur otherwiſe the Law is if the Condition is 
impoſſible, for then the Condition is void, and 
the Obligation good. Paſe4.H.7.f0.4. Paſ.2.Ed.4. 
fe.3. Mich 8.Ed.q.fo.15.Paſ.33.H.6.f0.18.ina- 
grecing. 


Condirion a- 
gainſt the 
Law. 


Condition' im- 
poſſible yoid, 
and Bond 
good. 


Obligation made and ſealed by two men, if Pleao ef 


one ofthe ſeales is taken off, and from the Obli- 
gation, orifitraſed or interlined, or if it be deli- 
vered to a Lay-man not literated in any other 
forme , or ſome parcell of the ſummeof money 
altered, or if the Obligation be made by feme 
Covert, inthe beginning all were void in Law and 
a man plead to theſe nas eff faFum, per Cnr. Hil, 
3-H.7.f0.5.Mich.7.H.6.f0.9. 


fattum. 


Butif an Infant within age, or a man in priſon Plead judge- 
make ſuch a Bond, they muft not plead wor eff ment the acti: 


faFum, but they mult recite the ſpeciall matter 
and conclude judgement 7 i770. | 


on. 


An Obligation or any other Deed which is A ſecond dc- 
good when itis firſt delivered in the beginning, a liver 


ſecond delivery of the ſame taketh no effect bur it 
1s cleane void, | 
K 4 And 
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A ſecond deli- 


very. 


A releaſe 
twice deli- 
vercd. 


Matter in e(- 


cript, matter 1n 


fait pleaded; 


Obligation ' 
diſcharged in 
part 


Andifan Infant within age, feme Covert, ora 
man in priſon deliver a Bond, 8c. as their Deed, 
&c. and afrer the Infant commeth to full age, or 
the husband of the wife dieth, or if he which is in 
priſon is at large, if they make a ſecond delivery 
of their Obligation or, &c. to the Obligee, This 
ſecond delivery is void, becauſe they take effeRt 
at the beginning and at the firſt delivery. 

Bur if I releaſe my right unto Atkinſon which 
I have of the Mannor of Dale, and have noright 
unto it; If I afcer purchaſe the Mannor of Dale, 
and after deliver the releaſe as my Decd againe, 
this ſecond delivery is good, becauſe it tooke no 
effe& at the beginning. 

A man cannot avoid Obligation which is mat- 
ter eſcript by matter iz faite; As if ation of Debt 
is brought againſt Apprentice being bound by 
covenant to ſerve, If hee plead his Maſters diſ- 
charge, this is not good excepthe have awriting 
of diſcharge and that plea. | 

Deane of Pauls bringeth his Aion upon an 
Obligation, the Defendant pleads and alleadgeth 
that the Condition was, that whereas he was cho- 
ſen to be receiver unto the Deane of all-his Rents 
in London appertaining to the ſame Deane. 

And if he made his Annuall accounts of his 
faid Rents unto the Deane ſo long as he was 1B. 


* Office, that then the Obligation tobe void. 


And faith that the ſaid Deane made one Yx- 
gerwood his Receiver. of two Tenements in the- 
{aid Citie : So that he diſcharged him before hee 
received, and demanded Judgement of Adion: 

Ce nn z——rwy 
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&c. A good plea, per Cur. Mich.g. H.7fo.l7. 

For if a man be bound to performe a thing Obligation in- 
which is intire,when any part thereof is diſcharg- 
ed, all is diſcharged; Asifa man be bound to 
make a houſe, and the Obligee diſcharge the 
Obligor of one Poſt of Timber, he is diſcharged 
of all. 

I make a Leaſe for 20.5. reſerving Rent, And 
after the Leaſlee is bound by Obligation to pay 
the Rent, &c. And the Obligee the Land-lord Parcellof an 
enterinto acre, The penalty of the Obligation is ichareed? 
ſaved; Becauſe the penalty dependeth upon an 
intire thing, parcell of which is Jifcharged by the 
Obligee the Land-lord. | 

Brian Chicfe Juſtice opinion, thatthereis a di- Condition | 
verſity when the Condition of an Obligation is tagerh Obli. 
for theadvantage of the Obligee, or Obligor, For gor, or Obli- 
if the Condition be for the advantage of the Ob- © 
ligor, then a diſcharge of parcell ofthe Condi- 5... 
tion is nodiſcharge. 

AsifI be bound to goe with Aon, Barnard 
and Cracknell, yet I muſt goe with C4d0n and + 
Barnard, or elſe I have forfeited my Obligation. 

IfIbe bound to plow all the Land of Atkinſon 

in ſuch a Pariſh of C4:#/»ſon, the Obligee dif- 
. Charge me for plowing parcell ofthe Land,I muſt 
plow. the reſt or elſe my Obligation is forfeited, 
becauſe itis for my benefit and advantage which 
am the Obligor. / 

Atkinſon retained in ſervice and is bound in Advantage of 
Obligation in 100.1. to ſerve one yeare, if parcell the Obligor. 
of. his ſervice is diſcharged yet. he muſt ſerve.the 

| rem. 


Obligations, 


Advantage of 
the Obligec. 


Servant retain= 


ed. 


Indenture 


plead no Bar. 


Execution 


Acquitance. 


Debt upon 
Indcnture, 


Payment 
pleaded in 
Flea, 

Single Obli- 


gation. 
Acceptance 


'- pleadeda good 
E- -* Was. 


remnant of rhe yeare, becauſeiris for the advan- 
rage of the Obligor. | 

Bur in a Rentreſerved upon a Leaſe of twenty 
acres of Land, the Tenant being bound by Ob- 
ligation to pay the Rent, If I the Obligee the 
Land-lord enter into one acre parcell of, 8c. the 
Obligation is diſſolved in all, becauſe it is for the 
advantage of the Obligee, and diſadvantage of 
the Obligor the Tenant, Agreed per Car. inthe 
ſame caſe that a Deane and Chapiter cannot have 
ſervant for one day but it mult be in writing. Paſ. 
4:4.7.f6.6. 

4. Hunt and Teffrie are bound inan Obliga- 
tion, and every of them in the whole ro Harchin, 
and Hatchin hath Judgment ta recover againſt 
Hant and commenceth an Action againſt 4rnold, 
and 7effrie. Vt: 

This recovery againſt Hat 15 no Barre, be- 


x eG cauſe Hutchin is not ſatisfied of his due, But an 


Exccution pleaded is a good plea in this martter, 
otherwiſe not, And he muſt ſhew an acquitance 
of the payment orelſe they ſhall be charged. Paſ. 
4.H.7.f6.8.P4ſ.17.E.3.f0.24.per Cur. 

Aftion of Debt upon an Indenture in which a 
man was bound in 20.1. viz. Ad quas conventio- 
nes perimplend. Obligo me in,20.1.8&C. 

To plead paymentisno plea without an acqui- 
tance, the like Law is ofa fingle Obligation; And 
this bond inthe Indenrure is afingle Obligation : 
But payment pleaded upon Obligation with a 
penalty isa good Barre,per Cur. 

Aſbfeild is bound to Barnard ina 100.]. That 

s E-- Freneh 


Obligations . 


French ſhall pay unto Barnard 50.1. &Cc. 

Barnard accepteth a Gelding of-French for the 
debt,the Obligationis diſcharged, bur if the pay- 
ment in the Condition had beeneto an eſtranger Acceprance 
and not to Barnard the Obligee, the acceptance of Barre. 
the Gelding had not difcharged the Obligation. 
Trin.3.Eliz.R.g.H.7.f0.17. 21. | 

Action of debragainſt the ſonne and heire upon Aion ofdebr 
an Obligation made by his Father, the ſonne ſel- x, 
leth the Land, hanging the Writ which was aſſets debr of his Fa- 
in fee,and now pleads rien per diſcent, nothing per *&<r-! 
diſcent, the day of the Writ purchaſed and it was 
found againſt him. ? 

Judgement was that the Zegit ſhould paſle to 
have Execution of the Moiety or halfe of all the 
Lands of the heire as if it were his owne proper 
debt.Trin.4. Mar. 

Aman in Execution for Debt ſhall not bedifſ- Protedtion 
miſſed by prote&ion de ſervicio Regis becauſe he 
15 in ſafe keeping. per Cur, 

And ifby the Statute made Ammo prime Ric.2, 
cap.12:hebeſctar liberty by Writ of commande- 
ment of the King or by Bailie, the Jailor ſhall 
bee charged with the debt. But of this a doubt. 
5.CMAYER, 

A man condemned in debt or damages and Exccutian 
hath laid in ſeverall Shires,the Plaintife may have ©” 
Elegit many of the Shires or Counties for all his 
debt, or he may devide his debt. | 

Condition of an Obligation that if 7; Savders Dearh pleaded 
doth not prove ſuggeſtion of a Bill depending in in Bare: 
the Court of Requeſts, before the Y#as of Y Hine 

arie, 


Obligations. 


Debt notupon 


eſcape againſt 


an heire no 
Executor, 


No Elegit 


heire. 


Pleading no- 
thing by deſ- 
cent by the 


hcire Aﬀecs, 


Alkts tranfito» 
IY, 


lazy, then if hepay 20. 1.the Bond to be void, ir is 
a-good pleain bar for the Defendant ro acknow- 
ledge thar John Saunders died before the Yias of 
S. Hilary, Paſ.g.Eliz.R. 

Action of Dcbt is not againſt the heire of a 
Jaylor for an eſcape, for the heire ſhall not bee 
charged for the debt by the Common Law , 
nor by Statute Law if hee bee not named , 
although it bee recovered in the life of his Fa- 


ther. 


But upon an Elegir the heire ſhall be charged 
as Tenant to the land and action of Debr againſt 
the Executors of a Jaylor is not, Hil,1o.EliF.R. 

Aion of Debt againſt the heire which plea- 
deth ries per diſcent that is,noland deſcended un- 
to him from his Father, 

The Plaintife replicth that hee hath Aſſets in 
London, and at the Nifs Prize, hee giveth in evi- 
dence (Aſſets) that is, ſufficient land in Corne- 
wall deſcended unto him from his Father,a doubt 
whether this Evidence will maintaine the iſſue, 
and whether the Jurors-in London can take no- 
tice ofthe ſame. in Cornewall , becauſe they are 
tranfitory, Hil.10.Eliz.R, | 

William Shackbolt was bound by the name of 
Tohn Shackbolt, andan Action was brought upon 
the ſame Obligation againſt William , otherwiſe 
called 10hn, the Defendant pleaded nor eff facts, 
it isnot his Deed,and the matter found by ſpeciall 
Verdi, adjudged that the Plaintife could not re- 
cover upon this Verdict , becauſe his Action 
oughtto bee againſt 10h» Shackbolt , for the De- 
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fendant ſhall bee eſtopped upon an Obligation to 
ſay that he is William, Mich.11.Eliz. R. 
Actionof Debt upon Obligation , the Defen- 
dant after the hearing of the Obligation impar- 
led, and afterpleaded tender of the money at the 
day and place, and that there was no man there 
to receive it , and that he was ready to pay ; Ad- 
judged a good Plea, and he hath excuſed the for- 
feiture of the Obligation by the Plea,and he is not 
eſtopped by theImperlance to pleade ( quod ore 
preiſt) that he is now ready to pay, Paſ.13.E/F.R. 
Obligamus nos & ttrumque noſtrum , is ſeverall 
as well as quemlibet. noſtrum, adjudged per Cur. 
28, H.8. | | 
A man bound by Obligation to pay a 100.1. at 
- aday and place certaine, and payeth the money 
| before the day at: another place, by the' acqui- 
tance he is diſcharged, but if he plead payment 
according to the Bond the-fame day and place, 
the Jurors are not bound to finde for him, for the 


truth is contrary, Paſeh. 5. Eliz. Hil.g. Hen.7. foe. 


17:21I. 


Bowles bringeth an-aQtion of Debt for a rent: 


behinde, and declarerh that his Tenant for yeares 
deviſed unto-the Defendant his terme and: died, 


and that the Defendant entred and was poſleſſed, . 


and for the Arrerages he brought his Action, the 
Defendant Demurred, one exception againſt the 
Plaintife was, becauſe he did not alledge that his 
tenant for yeares (the Deviſee) made his Execu- 
tors, and that the Defendant did enter with their 
agreement. 

Anc- 


Nos CN Hruth= 
qu 


— 


Payment at a 
day and at ano< 
ther place, 


Exceptions ta-- 

' kerr againſt the + 
De-claration-of 
the Plaintife 
for debt, inſuf- 
hcient by a De- 
murre 1ir Lavy... 


Obligations, 


Debt due to 4 
man which is 
felo m ſe , wa- 
ger of Law 
unon a Con- 


tracQ, 


Another exception was becauſe he did not ſay 
by vertue of ſuch a Legacy the Defendant was 
poſſeſſed, and if by any other title more ſtronger 
it ſhall betaken againſt the Pleador. 

And therefore not chargeable to pay any rent 
Debt duc unto a man which is fel i ſe upon a 
Contracts not forfeited unto the King , for then 
the Partic ſhal be rebated from his wager of Law, 
Paſch.g.Eli7. 

Yarxey in Execution in the Fleete for divers 


- debts,37.H.6. as alſo for fines at the Kings ſuite, 


Suffer to enjoy 


without inter- 
ruption. 


Suffer to injoy, 


Diſturbance 
procured, 


retourned into the Exchequer, cauſed himſelf to 
be indicted for felony, to the intent to confeſle 
the Felony and to have his Clergy, and ſo to bee 
out ofthe temporall Law,and to be burned in the 
hand,and after to make his Purgation,and alſoto 
defraud the Creditor, and upon a Corpus cum 
cauſa, all was removed into the Kings Bench, 

The King perceiving the ſubtiltie and deviſe, 
by Privy Seale commanded the Juſtices to ſtay 
the Arraignement. 

Condition of an Obligation was, that if the 
Obligor ſuffer the Obligee his Tenant for yeares 
to injoy,8c.and that without vexation,trouble,or 
interruption of him or any other, 8c. 

A Copyholder hath right to the land, entreth 
into the land. | 

The Condition of this Obligation was not 
broken, per Cur, for this word (Suffer) is a word 
paſſive, and doth not import that he ought to 
makeany AR, yer if he procure ciſturbance, the 
Obligation is forfeited, and all the words ſubſe- 

| | quents 
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; quents depend upon this word, Suffer, Hich.g, 
B Eliz.R. | 
Tohnſon bound with two ſureties for the pay- Sale of Careell 
mentof 40.1. to be paidar two dayes, and for af. irionall | 
ſuranceand ſaving harmeleſle the ſureties, by In- left ſurcties. © 
denture bargaineth and ſelleth unto his ſureties 
all his Catcell for 40.l. paid, Provided that if hee 
diſcharged and ſaved harmelefle the ſureties of 
the Bond, 8c. the ſale of the Cattell ſhould bee 
void, &c, and it was agreed that he ſhould occupy 
and uſe the Cattell, hee failed payment the firſt 
day, and afterhe was felo 7x ſe, it was awarded in Fe!o in fe. 
the Star Chainber, that the Queenes Almoner Altmoner. 
ſhould have the Cattell and diſcharge the ſure- 
ties, but the Lord Dzer againſt them all, that the 
propertic of the Cattell was in the ſureties upon Property. 
the breach of the Condition, Paſ.5.M. 
Aion of Debt upon a Counterbond to ſave To fave hams 
one harmeleſle of all Obligations againſt Arnold, If plead nor 
the Defendant pleads nom Damnificat, not damni- OOO 
fied, the Plaintife ſaith that 4r»o/d recovered 
upon a Plaint againſt him in London , and ifſue © 
joyned, Sur nul tal Record, that is , No ſuch Re- 
cord, and day given to thePlaintife to bring inthe 
Record at his perill, Mich.3.E:7. bw 
Tenet was bound to Atkinſonin a 100.1. to the Bond to the 
uſe of 4. G6. Widow with whom hee intended »{ ofa wo- 
to marry, and he delivered the Obligationto the 
Widow,ſfaying, This will ſerve ; the woman de- 
livereththe Bond unto 4:kinſox, and after marri- 
eth her, Texet dyeth, aRion of Debt was brought 
againſt the: Executors of Texet upon his _ 
| an 


Obligations. 


Bond of heire. 


Aſſets pleaded, 


Condition up- 
on Requeſt, 


Requeſt un- 


_ reaſonable. 


Obligation to 
deliver poſſeſ- 
ſion, 


and adjudged a ſufficient Delivery, M3ch. 3. 
Eliz. | 
Action of Debt was brought upon an Obliga- 
tion againſt the heire for the debt of his Ance- 
ſtor, it is no Plea for him to ſay, the Executors 
have Aﬀets, that is, ſufficient goods in their hands 
to pay debts, per Cur. Capels Cale, Mich. q.Eliz, 
Action good againſt the heire if he have land de. 
ſcended to him in Fee, Hil.11.Hen.7.f0.12.inth 
Caſe of Adminiſtration. | | 
Bickner bound ina 100.1. to Long, the Condi- 
tion that if B:ckner ſhould upon requeſt doe all 
manner of As which ſhould be reaſonable unto 
the Counſ<cll of Zoxg, to releaſe Zong for a Bond 
whereinhe was bound to Bickner. | 
Requeſt was madeto ſcale a releaſe of all De- 
maunds unto Zoyg, unto one Martin, and aver- 
reth that there was no other matter betweene 
them, but ſpeaketh nothing of Martis, adjudged 
requeſt unreaſonable, Mich.5.Eliz. 
Atkinſon bound to Biat in a 100.1.todeliver a 
key of the doore ofa heuſe, and the quiet poſlſeſ- 
ſion of the ſame to the Lord Maior of London, 
tothe uſe of Biat, Atkinſon ſealed up the doore of 
the houſe , no man being in the poſſeſſion of ir, 
and delivereth the key of the ſame to the Maior 
of London, the Maior being not inſightnor view 
of the houſe. | 
An eſtranger pretending title, entreth into the 


| houſe, this was no good delivery of poſſeſiion by 


the Law, yet it was found good by verdict of 13. 
men, and after found in attaint,5,E4F.R, 
| 8 : Action 
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 Adtion of Debt and declareth of 20.l.due unto Evidence. 


him upon ſale of Wood,and givethin evidence of 
20, Marks,it muſt be found by verdict forthe De- 
fendant as though there were variances in the 
things ſold, Mich.s.E1i7. 
| Atkinſon bound in a 100.1.to Barnard to ratifie, 

confirme , and allow alwayes the cſtate of Bar- 
nard, it is no Plea for Atkinſonto ſay that he hath 
ratified and confirmed, 8c. for the Confirmation 
muſt be pleaded by Deed. | 

A woman hath the third part of Land of a 
terme of yeares delivered unto her by the She- 
riffein and for her Dower, the Tenant for yeares 
granteth and aſſigneth all his lands compriſed in 
his Leaſe unto CAckfeld , and covenanteth 
that he hath not made any AQ, . but the Aſſignee 
Ackfeld may enjoy the ſame againſt all men, and 
was bound by Obligation to performe Cove- 
nants ; Opinion,that the Obligation was not for- 
feited for the words that are before, butthat the 
Leafſee may enjoy , &c. hath relation to the 
words that the Leafſor hath nor nrade any Act 
and they are not abſolute words, per T7». 7. 
Eli7, R. 

A Steward of a Court, ora Bayly may be re- 


Pleg. ; 
Confirmation 

muſk be plea- 
ded by Deed. 


Dower of land 
in leaſe. 


Enjoy. 


Retainment 


tained without Deed; and may have Action of of wages. 


Debt for their wages, if they execute their Office, 
but they cannot have a writ of Annuity without a 
Deed, eMich.8.Eliz. Font | 
Action of Debt for rent reſerved upon a Leaſe 
of ſeverall:; parcels, of land, the' parties were at 
iſſue, Sur now:demiſit, that s, that he did not = 
| miſe, 


Annuity. 


Rent upon a 
Leaſe, 


| Obligation:. 


Covenants , 
good in part 


and void in 


part. 


A Deed raſed, 
interlined. 


miſe, it was found by VerdiQtchat he demiſed all, 
8c. except ſuch a parcell , and of that parcell 
there was Demiſe,and the Jury aſfcſſed damages, 
but the Plaintife could not have Judgement, Pa. 
9.ELF,R. 

In one Indenture foure Covenants, and but 
onely two of them read ro the Defendant, and 
alledged the performance of two Covenants,and 
demanded Judgement of Action, and doth not 
plead(zoz eff faftnm)adjudged good, per Brudenel! 
and FitJherbert Juſtices, becauſe the Indenture is 
his Decd in part, for that the Covenants are feve- 
rall and not intire ; but otherwiſe the Law is if 
there were but one intire Covenant. | 

But in Brooke and Go#ard Juſtices contrary, for 
if an Obligarion is ſingle, andir is read to me with 
a Condition, and if a Deedis rafed in part, or af- 
ter written, or interlined after delivery of the 
ſame, all is void, although it is done by a ſtranger, 
and where a Dced is in part contrary to Law,and 
in _6 nof, it is voidein part, and good for the 
reſt, 

And Pollard Juſtice , if I Covenant with yon 


to make a great houſe in one day , or to goe to 


Rome in one day, or to over through Weſtmin- 
ſter Hall, the Deed is void for theſe Covenants, 
and good for the reſt which are poſſible ro be per- 
formed, and ſo where part of the Covcnants 
_ contrary to Law , and fome agreeable to 
aw. 

And the like Law is of an Obligation where 
part of the Condition is contrary to Law , or im- 
poſſible, 


L—————— 
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poſſible, and part of the ſame is otherwiſe, 
che Condition is in all againſt the Law, the Ob- \;,f: 
ligation is void, but where the Condition of the Co 
Obligation is impoſſible, there the Condition is v4 
voide and the Obligation good,qued rote, there- 
fore his opinion was that the Indenture and Co- 
venant void inall for not reading the whole In- 


deature. 


But Bradenef{and FitFherbert contrary,and per 
FitFherbert , if I Covenant to cnfcoffe 
the Mannor of Newton Hall, and to diſſcile 1.E., 
of the Mannorof D. this Covenant good ia part 
and void in the reſt, becaulc it is againſt Law. 

And if three Obligations arc written in one 
Parchmenr, andone of them is read to a man un- 
learned, and he ſealeth and dcliverecth it, this is 
good for that one part and not forthe reſt. 

And ifrhree men are bound: in one Obligati- 
on, andthey ſcale the ſame with one ſeale, and 
with one print, that is good againſt them all , and 
Bradencl Chief Juſtice of the like opinion, for the 
Covenants are alike in themſclves, as the Caſe 
before af the three Obligations written in Parch- 


ment, 


 Andper Brudenel! a great diverſity there is 

where a Dcedis ſeverall in it ſelfe, and whercit is 
inctirein it ſelfe, and agreeth with Polard Juſtice, 
that where ſome Covenants are againſt the Law, 
and ſome Covenants are agreeing with the Law 
in a Deed thereit is good in part, and void in page, 
and if there is but onc joynt CovenantintheDeed 
all is void. RD. 


for if Conduinns = 
QGblc,Ob- 
ons goods 


Covenar, = 
in part, an 
ap of yeid in patty 


A Delivery in 
a Deed with 
ſevcrall Cove- 
nants, and one 
intire Covenir, 
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A deed good in 


Part, and yoyd 
a2 Part, 


A bond good 
in part, and 
voyd in part, 


Infant 


Infant, 


Enfant accept 
rent at ful age. 


Writing 11 
Decd after li- 
very, voyd, | 


And if a man is ſciſed of a Mannor and gran- 
teth ro mee a Rent Charge out of the ſame by 
Deed, and another Rent Charge to me out of a- 
nother Mannor without Decd, itita good grant 
of Rent forthe firſt, and void forthe other Rent. 

And if I am boundto a Monke, and to 7. B. 
or to a Woman married, and to7, B. itisagood 
bond to 7, B. but not to the Monke, nor to feme 
Covert. EE 

If an Infant make an Indenture , and at his full 
ageis bound to performe it, he cannot avoid this 
Indenture. | 

If an Infant ſelleth a Gelding for 20. 1. and at 
his full age bringeth his ation of Debt for his 
money, he cannot avoid the Contra. 

If an Infant maketh a Leaſe reſerving Rent, if 
ee his Rent at his full age, his Leaſe is 
, In the firſt and principall Caſe if all the In- 
denture is void, then the Obligatzon ts fingle, but 
where part is good and part ts not good , Obli- 
gation is his Deed as unto that which is good, and 
he is not bound to performe any other Covenants 
bu ſuch as werelctten to him,per Brudenell Chick 

ICC, | 
" And ifany thing is written inthe Indenture af- 
ter the Livery of che ſame, aman is not bound to 
performe it. | ; 

And by BradeneF his opinion,if anObligation is 
made after the Indenture, it is a good concluſion 
to fay (on eft faitum) the whole Indenture if it 
commeth.inco queſtion, 14.H.8:f9.25, | 
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Note that if a man delivereth a ſingle Obliga- Rafng _" 


tionas his Deed, and after a Condition is written 
thereunto, this is not the Deed of the Obligor, or 
raſing or interlining the Condition avoideth the 
Decd as rafing or interlyning the Bond,per Cur. 
36.H.6.f9.5. 

A man cannot avoid a Statute Merchant, Ob- 
ligation, Releaſe, or any ſuch like againſt the par- 
ty himſelfe named in the ſame by averment, if 
a delivery ofthe ſame upon Condition, excepr he 
_ catiſhew a writing of the Condition; But the Lavy 
is otherwiſe in an Action of Detinue againſt a 
ſtranger where the thing was delivered in even 
hand,for this is averrable,but contrary againſt the 
party himſclfe.4z.E4. 3.0.27. 

In an ARtion of debr the Defendant pleaded 
acquitance which was raſed in the date, and upon 
a demurre in Law.the Plaintif recovered. 44 E4.3. 
fe.43- _ 

Ifa man is bound to me to carry a ſumme of 
moneyto Danmow, and he is robbed in his jour- 
ney, hee is excuſed in the Obligation, per Kirton 
Juſtice.4o.E4.3. f0.36. 

Action of debt upon an Obligationupon Con- 
dition, Thatif the Obligee delivered a Bull unto 
the Obligor at ſuch aday, then the Obligation to 
be good, or otherwiſe void, And per Cur. the 
| Plaintife muſt ſhew in his declaration that he hath 
delivered the Bull, becauſe the Condition is of his 
part te be done to make the Obligation good, 
quod nota.26.H.6.f0.1. 

It Land is letten by Indenture reſerving Rent 

© L 3 unto 


terlining in 

the Condition 
or Obligation 
Void. 


Obligation 
elivered upon 
Condition, 


Rafing. 


Robbed of his 
money. 


Condition to 
be performed 
by the Obligec, 


C—— 


Two bound, Unto tWo men, and one of them ſealeth the Inden- 
the one ſealeth tyre and other not, and in my, Indenture it 1s con- 
the other not- tained; Thatif cerraine conditions be not perfor- 
med that then the Defendant did bind himſelfe 
to pay 100.1. he which did not ſeale the Inden- 
ture is not bound to pay the 100.1, although he a- 
greed to the leaſe; But otherwiſe it is upon Rent 
xeſcrved upon a leaſe, although one of them did 
not ſealc. it, he ſhall be charged to pay the Rent. 
45.Ed.z.fo.z. A 
Obligation Norte thatifa man recover upon an Obltgat!- . 
muſt vecancel- Gn the Obligation mult be Cancelled: 11.7, 2, 
led upon rcco- k 
very of the fe 04.73 . 
fame, A ſingle Obligation, the Obligor is nor bound 
to pay the Obligee with acquitance. But other- 
wile it is upon an Obligation with a Condition, 
for there the Obligee is not bound to deliver ac- 
quirance, for in this caſe he may aver payment. 
41-E. 3.f0.25. | | 
Obligation Obligation made with falſe writing,as vigints 
with falſe La- (zby#,and the Writ is Y7gints libri, lt is good, be- 
tin,or writing. caſe it hath ſufficient intentment for Willium & 
Willielmus & TThomas & Thomas is all one,and in 
Latin a double W.8: a ſingle V. is all one. 9.2.6. 


fol.7. 
Teaderofmo- Tf I am bound in a 100.1. and the Obligee 
mw granteth to me by Indenture that if T doe pay to 


him 10.1. that then the Obligation ſhall be void, 
If I tender the 10.], I am diſcharged from the 
Obligarion, and from the 10.1, Hil.33.H.6.2.per 
Priſcot e&+ Littletoy Juſtices. 

If no day is limited in an Obligation when the 
money 


p—_ 


Obligations. 


money ſhall be paid,it muſt be paid incontinently 


and when it is required. 39.E.3.f0.12. 
Note thatifa manis bound and his Executors 


not named in the Bond, but the Executors ſhall 
pay the debt, and for the ordinary thall doe if hee 
dieth inteſtate. 45.E.3.f0.17. 

Action upon an Obligation of r0.1.the Defen- 
dant ſaid that it was for Tithes ſold him, and that 
I. G. hath recovered the Tithes by an ancient 
right,adjudged a good plea.21.E.3,f0.12.Look in 
Contratts. 

Action of debt upon an Obligation, and the 
Deed, and the Seale of the ſame were ſevered and 
were ſewedand glewed to the Deed, the Obliga- 
tion void. per Cur.I1.H.4. 7.H.6.f0.18. 

If twenty perſons are named in a Deed, if they 
all ſcale with one ſeale the Deed is good, and one 
print in wax. 8.H.4. f0.8.22.H.6.f0. 3-67 4. 

In debt upon an Obligation, the Defendant 
pleaded an acquitance which was found againſt 
him whereby the Plaintife recovered upon the 
Obligation, The Obligation muſt be cancelled; 
But hanging the iſſue the Obligation muſt be de- 
livered to the Plaintife, quod nota; But upon a re- 
_ covery it muſt be cancelled for otherwiſe it may 
another time be recovered.11.H.4.f0.73. 

A Deed may take effe by a "—ole delivery 
where it did take no effect at the firſt delivery; 
As if a man granteth to me a Rent Charge out of 
the Mannor of Dunmow who hath no right 
therein at the time of my Rent Charge granted. 
And after he purchaſeth the Mannor it ſelfe and 
L 4 then 
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Place, day, not 
limited for 
payment, 
Bound not 
naming Exe. 
Cutors. 


Tithes (old 
recovery by an 
ancient title 


pleaded, 


Seale of an 
Obligation 
ſealed, and 
broke, ſewed 
and glewecd on. 


Sealing by ma- 
ny with one . 
ſeale, 


Acquitanee 
pleaded Obli- 
gation cancel- 
led. 


Atrriting twice 
delivered, 
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then taketh my Deed and maketha ſecond deli- 
very of the ſame, this is good; And if I deliver a 
releafeto you of Land, in the which you have no 
right, and after you purchaſe the Land, and then 
I make to you aſecond delivery of my releaſe of 


my right in this Land, this is good;Bur otherwiſe 


tis if my Dced taketh effect once after the de- 
livery. | 

As ifan Infant,or a manin priſon by menacing 
is bound in Obligation and deliver the ſame as 
his Deed, and after the Infant being of full age,or 
the man comming out of priſon and at largere- 
ceive the Obligations againe as their Deed; This 


_ delivery is void, forit did take effec at firſt deli- 


Name and 
ſurname in an 
Obligation. 


A&aion muſt 
bebrought by 
the ſame name 
he is bound, 
although a 


Wrong name, 


very,and their Deeds were not void but voidable. 
I.H.7.f0.14.Y avifor 7.8.f0.4. = | 

I am bound by the name of 7. Kinwelmarſh, I 
may not fay that my name is R. Kinwelmarfh, for 
the proper names are materiall,and the ſurnames, 
for if Iam bonnd by the name of Robert without 
any ſurname, or by ſurname and without my pro- 
per name,as leaving out Xinwelmarſh,leaving out 
Robert , or by the name of Robere leaving out 
K inwelmarſh; lt is void. 9.E.4.f0.29. per Needham 
Juſtice. 

W. Shockbolt was bound in an Obligation by 
the name of 7. Shockbolt, and an aQtion of debr 
was brought againſt 7:13am, alias Tohn : the Dce- 
fendant pleaded, 6s eſt faftum, and the matter 


found by ſpeciall verdiR, adjudged ; That the 


Plaintife ſhould recover nothing by this verdiQ, 
forthe action ſhould be brought againft 70b»,and 
not 


Obligat 1085 . ; I53 


not againſt William, and the Defendant ſhall bee 
ſtopped by an Obligation to ſay that ilam, 
Mich, 11. Eliz.Dyer 27.9. | 

I. Bargeſs releaſeth all his right, &c.by the name 
of 7. Burzeſſe,adjudged to be good. 22.H.6.f0.48. ——__ 

In an ation of debt for the arrerages of the 2789* ON '8e 
Annuity, if a man plead #ihil debet, or payment ded without 
that is not good acquitance, but ſuch a plea is France | 
good ina Specialty or ina Levie by diftreſle in 
the Mannor of G6. in the ſame Countie, for in 
theſe caſes pleading & iſſ#it Lindott is good: and 
ifa man isbound in an Obligation of 20.1. for 
payment of 10.1. ata certaine day, payment of 
the 10.1. at ſuch a place is good pleading without 
acquirance, but where a man is bound in a ſingle ED” 
Obligation, it cannot be diſcharged but by acqui- quitance. 
tance; Note this diverfity.5,E.4.f0.5. 

In debtifjudgement do paſſe for the Plaintife, A judgement 
this is a good Barre in any Court after in any acti- Jo oy | 
on brought for the ſame, per Chock Juſtice, quod troughrfor the 
nota.z7.H.6.f0.13. pong omg 

Adtion of debr upon an Obligation the Defen. "ue 
dant pleaded a releaſe bearing date after the Ob- Obligation, 
ligation, and the Plaintife averreth the Obliga- 1 cn 
tion was delivered after the releaſe delivered, 
andthe iſſue was taken whether the Obligation: 
was delivered before the releaſe orafcer, 7.2. 4. 
fol. 14. 
 Ifa Tenant for years refuſeth to pay his Rent, Tenant for 

except the Landlord will give him acquitance, im boi tis” 
and maketh Reſcous, and the Landlord' bringeth ren for lacke 
his aſſeſle againſt his Tenant for this Rent for this # *<Iuirance. 
Reſcous 
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Reſcous, he ſhall recover. And ſo note that a 
Leſſee or Tenant cannot detain his Rent untill he 
hath acquitance, but paiment of money by a 
ſingle Obligationrequireth an acquitance, but in 
anaction of debt upon an Obligation with a con- 
cicion, or for Rent upon a Leaſe there need no ac- 
quitance for patment pleaded ; Or the Rent le- 
vied by diſtreſſe is a good plea ; bur a man cannot 
diſcharge a ſpecialty withour ſpecialty by plea- 
ding. 8. Aſif. P.4.3. | 
Notethata Deed bearing date beyond the Sea, 
and there made, may be ſued here in England, 
if it beareth date ar large, and inno place certain, 
20d nota. 21 Ed.g. fol.74. Aſsiſ.P.4.3. 
 ADeedma ADeced _ made incujmus rei teſtimonium,lack- 
king no mentt- 1p this word (menm) 13 ſigillum appeſui, yer the 
-— 5484 Deed is good if he doth / rn of ch he 
= i, Tſealit with the ſeal of another man: And that 
where no mention is made of ſealing,it is not good 
or # alchough it be ſcaled, indeed if theſe words Sizil- 
void. lum appoſui do want,and words orcovenants after 
Sigillum appoſai are void, and are not part ofthe 
Deed, althongh they are written before, then 
ſealing and delivery. per Cur. per 1 Mar. 21.E.4» 
ol. 8. 
Obligation E. Debtupon an Obligation,the Defendant ſaith, 
avoided bya Thar after the Obligation was made and delive- 
grant ofadiſ- red, the Plaintife by his Deed doth grant unto the 
chargeofth* Defendant that he ſhould not be ſued nor vexed 
Writ of Cove- by this Obligation before the fteaſt,&c. And if he 
nant ke m2) were impleaded, that then he ſhould plead this 
EE Deedas an acquitance ; and that the Obligation 


ſhould 


—  — 
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ſhould be void, adjudged no plea, per Cur. to 
avoid the. Obligation, but the Defendanc muſt 
have his remedy by a Writof Covenant, Trin.27. 
H.8.f6.19. 

For if Tgrantunto my Tenant, that T ſhall not 
diſtrain him for my Renr, and afccr I make avow- 
ry, he cannot plead this in Bar againſt me, for by 
this grant myRent is not determined: And eſpeci- 
ally the thing for which ſuch grant was made, bad 
his beginning before ſuch a grant was made. As 
Where a leaſe is made yrichour tapeatifiment of 
waſte, he may plead this by way of Bar. 

Butifche grant be made thathe ſhall nothe im- 
peached of wafte, which grant made after the 
Leafe is made, he ſhall not plead this by way of 
Bar, but ſhall have his aCtion of covenant, 

If a man releaſe his right, if it be but for one 
hour, or one day, all his right is gone for cver. 
Trin,27.H.8.f0.19. Trin.2 I.H.7.f0.24. 


Action of Debt, the Defendant faith, that the | 


condition was, that ifhe carried all the wood and 
buſhes out of the Land, which the Plaintife had 
made the Defendant a Leaſe of, 8c. that then, 8c. 
and ſheweth that he had carried all the buſhes and 
wood, generally adjudged a good plea in the 
affirmative,but if he reply in the negative, he muſt 
ſpecially ſhew all the Cart loads thathe had car- 
ried, all the buſhes and wood generally, and the 
number of loads, per Car. 

-But if I be bound to deliver a}l the money in 
my purſe to you, orto enfeoffe you of all the 


Lands my Father diced ſeciſed of ; If ation be 
| broveht 


Leaſe without 
impeachment 


of Waſte, 


Action of Co- 
venant, 
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brought againſt me, I muſt ſer down the certainty 
of all, becauſe they are and be in my knowledge, 


| per Cur. per Brook Inflice, 12.H.8. 


Inan ation of Debtupon an Obligation made 
without any date, the Plaintite muſt ſhew the 
day and the place certain where the Obligation 
was made, otherwiſe the writ will abate, Mzch. 
3.H.4. f0l.8. 

It the Obligation be made with falſe Latin, as 
Tohannes for Iohanna, yet neverthelefle the Ob-. 
ligation is goa, p&7 C7: 2 H.4-fol.8. _ 
' Adjudged per totem: Curiam that ati Obligation 
made by a married woman, and by another man 

15 void againſt the wife, yet good againſt the other 
man ; And if releaſe be made of all ations unto 


—this woman covert,it will not extinct the Obliga- 


tion ; But to an Infant bound with another man, 
the Law is otherwiſe, Mich. 1 H.5. 12. & 13. 
H. 4. | 
Obligationis, that if he pay ten pound to the. 
Plaintife, ſuch a day,and at ſuch a place, that then 
the Obligation to be void, at the which day the 
Defendant commeth to the place, and ready is to 
pay, and none commeth to receive the money, 
yet nevertheleſſe the Detendant muſt plead, that 
he is yetready to pay and tender the money in 
Court, &: not in the place nominatedin the Obli- 
gation, per Cur. Andif the Plaintiferetuſe the mo- 
ney being tendred, yet he may have anaction up- 
on the Obligation for the Debt, although the pe- 
nalty be loſt, Paſ.7.E.4.f9.3,4 - 
D&br for not performing of Covenants of an 
"= Indenture 


437 


Obligations. 
Indentureupon an Obligation, the Defendant Pleading to be 


ſaith that he was a Lay man not literated,and ſaith 
that the Indenture was read but as two Cove- 
nants contained in the fame, whereas there were 
many Covenants in the faid Indenture. 

Argued that one Deed may be good in part, 
and void in part ; As if I be bound by Obligation 
to enfeoffe you of the Mannor of Dunmew, and 
alſoto difſeiſe C1tkinſon ofthe Mannor of Mar- 
zelles : This Obligation is good in part, and evill 
In part. 

If Iam bound in three Obligations ſeverally in 
one Bond, and I ſeale it without ſeale, I being a 
man not lettered, the Obligation is read unto me 
as one, It is good for this one, and void for 
the reſt. | 
. Bradenell Juſtice, if Covenants inan Indenture 
orin a Condition are ſ{everall, and ſome of them 
are againſt the Law, and ſome are impoſſible, 
and ſome agreeing with the Law, thoſe that arc 
agreeing with the Law are geod and to be per- 
formed, but the other are void and notto be per- 
formed. | | 

Bur if there is but joynt Covenant in the con- 
dition, or in the Indenture which is againſt the 
Law, then all is void. . '_ 


And if chere be many Covenants in an Inden- 
ture, if one or many be performed, and ſome nor, 
I may have an action of Covenant of any of the 
Covenants which be performed, as I will, which 
1s not performed, becauſe the Decdand the Co- 
venants are feverall. 


But 


a lay man, and 
nor lecteredzto 
avoyd an Oblt- 
gation. 


A Deed or Ob- 
ligation;good 
in part, and 
voyd in part, 


Condition of 
an Obligation 
good in part, 
and yoyd in 
part. 


Covenants ſe. 
veral in Inden= 
tures, ſome 

good, ſome not © 
good, 


Andif bur one, 
then allis voyd, 


Covenants im 
Indencures-ſc- 
yerall, 
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ADcedor5- But if the Decd and Covenant bee joynt and 
dition joy ® not ſcverall and is againſt the Law , then all is 
gainſt theLaw, Void , as if an Obligation is made and ſealed for 
is all void. chepayment of ten pounds, and other 10.1. is pur 
in the Obligation, all is void where the Obligari- 
on is ſingle, andaCondition is after written there- 
to, or where the Condition is altered or changed 
in parc,theſcall are void in Law, and to theſe the 


Obligor may pleade, #0» eft fatium, Paſ.14.H.8. 


+30. 
= ag. If a Dced be ſeverall, and ſome part thereof 
aganſt Law in good, and ſome part thereof againſt the Law, or 
_ impoſſible, the Deed or Condition is in part good 

and in part not good, and void, the Dcfcadant 

muſt in theſe ſpecially pleade and conclude and 
Pleatinga demand Judgement if Action, but ifthe Deed, 
joyat Dced Condition , or Covenant be joynt and not ſeve.- 
chatis veyd 1.21] and againſt the Law impoſſible , the Defen- 
| _ muſt conclude and pleade that it is not his 
Deed. 

If a Deed be once good and by matter of Zx 
poſt faffo made void, the Defendant muſt ſhew 
the ſpeciall matter, and demand Judgement if 
Action, per Brooke Juſtice, 14.H.8.f0.24. 

If parcell of a Condition of an Obligation bee 
againſt Law, orimpoſſibla, and after be agreeing 
to theLaw and poſlible,theſe agrecing to theLaw 
and poſſible in the ſame Condition are good and 
muſt be performed. 


Conditton a- 


unſtLaw,  Bucifallthe Condition is againſt the Law the 
Obligais void. Obligationis all void. 
—- im- Burt if all the Conditions bee impoflible, the 


Con- 
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Conditions are void and the Obligation good, 
per Pollard Juſtice, 8.E.4.& 2-E.4.f0. 3. 

Obligation cannot be voyded not in matter of Condition a- 
Faite, and by matrer in writing , as if an ation of CEOIE 
Debt be brought againſt an Apprentice which is matter of fair. 
bound to ſerve his Maſter 7. yeares, ifhe ptcade 
that his Maſter diſcharged him , this is no good 
plea except he hath a writing from his Maſter to 
diſcharge, which he muſt pleade, Paſch. 1. H. 7. 

fol.14. | | 
Bur if I bee bound by Obligation to a woman, 

and after I marry and take her to wife, Obligati- 

on void. 

If I be bound foa Villaine, and after doe pur- $eanne Mer- 
chaſe the Mannor unto which he is regardant, chant. 
Obligation void. 

If three men are bound to me by Obligation, 
and I breake off one of the feals,the Obligation is 
void. 8 | 

If I am bound in a Statute Merchanr,if theCo- Diſagreement 
nuſce purchaſe parcell of the land of me,and I fel] te fuuband. 
the reſt of the land away, he cannot exrend upon 
this land becauſc he hath purchaſe parcel}, 

If I enfeoffe a woman covert of and; diſagree- 
ment of her Husband maketh the 'feoffement 
void, which difagreement is but matrer 1 Faire. 

If Rent be granted unto me, if I ſarrender the Surrender of 
Rent and the Deed, the Rentis extin, and yet N** 
the Surrender is but matter of Faite, and no 
writing, Pef.1.H.7.f0.17. 


| — 


1oh»fen bound to performe certain Covenants, PleadingCon- | 


if the Covenants be in the Affirmative , and the. 4*io»s. 
pet 


i 
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© onditions 
pleaded, 


Affirmative. 


Negative. 


Affirmative, 
z Diſ-junQive. 


Affirmative, 


performance of che ſame bee it matter of Faite, 
Johnſon muſt recite the Conditions and pleade ge- 
ncrall that he hath performed all the Covenants, 
and never ſhew the ſpeciall performance of them; 
as Johnſon bound in 20.1. upon condition that he 
ſhall enfeoffe the Obligee of the Mannor of Dale, 
and that he ſhall give the Obligee a Gelding , if 
Aion bee brought againſt him hee may pleade 
and ſhew the Conditions, and ſhew quod implevi 
omnes conditiones , and not ſpecially ro ſhew the 
performance, as to ſay that he hath enfeoffed him 
ofthe Mannor of Dale, and that he did give him 
the Gelding ſuch a day. 

 Butifthe Condition be inthe Afﬀfirmative,and 
the performance thereof muſt be tried by matter 
of Record,there he muſt plead and ſhew ſpecially 
the Record, 

But if the: Condition be in the Negative, asif 
Tohnſon is bound in the Obligation with Conditi- 
onthat he ſhallnot goe to London before ſuch a 
day , or that hee ſhall not enter into ſuch a 
Mannor beforeſuch aday, he muſt anſwer in the 
Negative and ſay, eſpecially that he did not go to 
London that he-did not cater the Mannor be- 
fore ſuch@day. | D 

And if the Condition be in the Affirmative 
and DisjunRive,he,muſt pleade and ſhew the per- 


' formance thereof ſpecially that he hath perfor- 


med the one partortheother, = 
And if the Condition bee in. the Affirmative, 
and that the Obligee ought to doean AR in the 


. performance of this Condition, the Obligee mult 


ſhew 


F—_—— 
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ſhew ir eſpecially, as if I be bound to infeoffe the 
Mannor of Dale unto two fuch men as the Obli- 
gce ſhall afſigne me, I may affirme thatthe Obli- 
gcedid not afſigne any to receive any eſtate, Hl, 
10.H.7.f0.13. 

AndifIambound upon Condition which isin 
the atfirmative the which implicth a Negative, 
there I muſt plead and anſwer in the Negative, as 
ifIam bound upon Condition that I ſhall keepe 
or ſave harmeleſſe 7ohnſon, &:c. which once be. 
ing undamaged by me, H._Atkinſen, this Condi- 
tion inthe Affirmative implicth a Negative, and 
therefore muſt plead in this caſe thar the ſame 
Atkinſon did not damnifie 79b»ſon Plaintite, 471, 
10.H.7.f0.13. 

If a man be bound to make or doe any thing 
for another , he is bound by implication ro doc 
all and every AR which is neceſſary and conve- 
nient for the performaace thereof, as if I bee 
bound by Obligation with Condition to levie a 
fineunto another, I muſt beare all the charges and 
not the Conuſee,exceptit be contrary and other. 
wiſe by Covenant expreſſed. 

If I bebound to mow or reape with you all a 
weeke , I am bound to finde all neceſſary Inſtru» 
ments and tooles forſuch alabour. - 

If I bee bound to carry your corne into your 
Barne, and before the day and time the Barneis 
burned or fallen downe, by the opinion of Briar 
Juſtice the Obligation was diſcharged; but Xeble 
Serjeant opinion contrary, and ſaid,that although 
the Barne be decayed, yetthe Condition muſt be 

| =_ per- 


Negative, | 


Plea of pay- 
ment, 
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performed on the ground where the Barne ſtood. 
before; For if I be bound to pay 20.1, in Weſtmin. 
ſer Hall,&c. and before the day the placeis fallen 
downe, I cannot be excuſed thereby, but Tmuſt 
pay it upon the ground,&c. But if the Condition 
cannot be performed, then the party is excuſed; 
As ifT be bound to pay you 20.1]. upon London 
Bridge, &c. And before the day the Bridge is 
broken downe, I am diſcharged and excuſed, for 
fr Condition can not be performed,H2/.1o.H.7, 
ol.13. | 

A*Condition of an Obligation dependingupon 
two points, 2/7. on payment and requeſt, both 
and<either of them are traverſable, and will make 
a good iſſue, and either of them goe in diſcharge 
of the Obligation, per Keble and Food Serjeants 
Trin.a.H.7.f0.13. 

And. their opinions that*there is a diverſity to 
plead a Condition in the Affirmative, or in the 
Negative, inthe perfomance ofa Condition, For 
if the plea be in the Affirmative, he muſt plead 
certainly 'and how the Condition is performed 
and dane... i 
 'Butifin the Negative, he may plead generally 
and traverſe the thing which he ought not to do, 
as ifa man be bound to keepe another from ſuch 
damage inſuch a ſuite, if he plead in the 4ffirma- 
:ive, hee muſt plead eſpecially, how he had dil- 
charged. him, asby releaſe, payment, or, 8&c. 

Bur if he plead inthe Negative, he neede not 
toplead, noralleadge how and what manner, bur 
generally that the Plaintife is not dainnified.. 


LC 
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If a man bee bound, 8c. to deliver all the evi- 
dence, &c. hee ſhall not plead the certainty, but 
plead generally that hee hath delivered all. &c. 

If a man bee bound to infeoffe the Obligeeof 
all his Land which he hath by deſcent, when he 
is "4g he muſt plead that hee was never re- 

uired. | 

A A man bound to obey and ſtand to the Arbi- 
trement of 7. Atkinſon, if he plead in the Negative 
he muſt plead no ſuch Arbitrement generally,but 
if he plead that he hath performed the Arbitre- 
ment, he muſt ſpecially alleadge that the Arbi- 
trement was. Triv.4.H.7.f0.13. & 5-H7:f0l.8. 
in Aion of debt. 

Atkinſon is bound to deliver all the evidence 
concerning ſuch a Mannor; He may plead that he 
hath delivered all, and not ſhew the certainty of 
them but he muſt plead that they are all. per Briar 
Juſtice, But ay opinion hee muſt ſhew the cer- 
tainty and ſo uſed, but Brian that the other was 

ood. 
, For if the Plainrtife replicth rejoyne the iſſue 
ſhall come unto the certainty ſhewne by the 
Plaintife, and not certainty ſhewne by the De- 
fendant.per Cur.Hil.6.H.7.f6.13. 

Action of debt upon an Obligation endorſed 
with ſuch a Condition thatthe Obligor ought to 
performe all the Covenants in the Indentures 
made betweene the Obligee and him, and faith 
that theſe were the Conditions between him and 
chem in the Indenture, and doth ſhew them what 
they were, 

M 2 


The 


Requireds 


Arbitremenc 
pleadeds 


Bound to deli- 
ver Evidencess 


Pleading CET» 


tainty. 
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Indenturere="= The Defendant demanded the fighr of the In- 
_ tobe denture,adjudged upon ademurre that he ſhould 


not;for the ation was not contained-of the Inden- 
ture, no ground of ation thereon; and the de- 
maund nothing materiall, for if the Indenture be 
Pry or interlined,itisnot materiall, Mich. 6.H.7; 
01.12. 
Atceptance of ,, {\UOD of debt upon-an Obligation, the Ob- 
the parcell of | Iigor pleads that the Obligee the Plaintife hath 
the ſum plea- received parcell of the maine ſumme, hanging 
ment ofthe The Writ : opinion of the Court,that the plea was 
Writ hanging good to abate the Writ, burnot to be a Barre,but 
EIT. were ſome of opinion.that this plea was a bar for 
cver; forthis parcell received hanging the Writ, 
for in Mich. 25.4.6. Itwas the opinion of Zit- 
zlcton, that this plea was a barre, but in-21.6.4; 
opinion, no-barre but a good plea to abate the 
Writ. 

But opinion of the Court was that this plea of 
receiving parcell of the debt, pleaded after the 
laſt continuance was not good. Trin.5.H.7:fol. 
ult, And Trin.15.H.7. Adjudged no plea. 

Executions 2. .. Debt and damages recovered, The Defendant 
painſt-the dicth before Execution, a Scire facias doth iſſue 
heires of the againſt the heire and his Land, Tenants which 
=Zxeanos. ere inthe Defendant,the day of Judgment; And 
hereupon an Elegrt did paſte like as it were up- 

on' a Recogniſance, and it: ſeemed unto the 

Court, that a Scire facias needed not firſt tobe di- 

rected unto the Executors:,, no more then if it 

were upon a Recogniſance , by. the Statute: of 
Weſtminſter 2.cap.18. As well that goods = = 

angs 


—— 
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lands are lyable upon an Zlegir, but whether hee 
- may wave and not take Execution of the Execu- 
tors, but onely on the heire,the Court did doubt, 
4.Eliz.Dyer 208. Owins Caſe, 

Harriſs being of full age bringeth an Andita 
querela 1n the Chancery, to avoid a Recogni- 
{ance in nature ofa Statute of the Staple made 
by him within age; But becauſe his age muſt be 
_ tried by the inſpection of the Court, which now 
cannot be, the audita Qaerela cannot do him any 
good, and ſo it is ithe dieth within age. Dyer 232. 

A man is bound in a Statute Merchant , the 
Conuſee maketh his Executors and dieth, who 
ſue Execution againſt the Conifor,and the She- 
rife returneth the Coniſor to be dead; And alſo 
an Inquifition of the extent of the Mannor of 
Bampſteed,the which the Coniſor was ſciſed of at 
the time of Recogniſance made; The opinion of 
the Court was; That the Executors, or the Exc- 
cutors of the Executors of the Coniſce may have 
a reextent although the Ziberate were executed: 
Sothat they have not received any profit of the 
Mannor of Bampſteed, for it is neceſſary that the 
eſtate of the Land ſhould be firſt found for the 
Coniſor being dead, as the Sheriffe hath retourn- 
ed, thereis no Land of his lyable to Execution, 
but Lands holden in fee ſimple, and no intang- 
led Lands,nor Lands holden for life, Paſc. 13. El. 
Dyer.299. 

Puttenham made a Leaſe to his youngeſt Bro- 
ther who knowledged a Statute Merchant with 
Indentures of Defeaſance to performe covenants, 
M 3 Puttenham 


Recogniſance 
y an infant. 
Andita querelas 


Audita quere!a 
to ayoid an cx- 
rene, 
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Puttenham the Conulſee ſueth his execution, and 
his brother Tcnant for years, and Conuſor doth 
ſue for his help an Audita querels ſhewing his In- 
dentures of defeaſance, alledging thar he had per- 
formed all his Covenants as he was bound to do, 
whereupon Proceſle ifſued forth againſt his bro- 
ther the Conuſee, and he appeareth and ſheweth 
the Indenture, and the breach of a Covenant,and 
prayeth Execution of the ſame Statute, and here- 
upon they were at iſſue ; And the Jury found for 
the Conuſee; And the Conufor in arreſt of judge- 
ment ofthe Court was that the inſufficiency of 
the declaration is no help to him by the Statute, 
whereupon judgment was given that the Conuſce 
ſhould have cxccution of the Statute againſt the 
Conuſor his brother and his Tenant for yeares, 

for breaking of Covenants, Dier Mich. E1jFs 29. 
Aion of debvr ARtion of debt was brought for damages reco- 
for damages yered, the Defendant ſaith that the Plaintife hath 
recovered. an Elegit ſerved, but ſpeaketh nothing ofthere- 
tourn thercof, and yer good, for it is in his cleci- 
on andchoyce tomake record of his exeeurion, 

Paſch.13. Eliz.Dier 299. 

Land convey- >Aionof Debt was brought upon an Obliga- 
ed to aroid ex- tion, the Defendant pleading condition perfor- 
4 pans med, they were at iſſue npon a certain point : And 
beforetriall the Defendant knowing thatthe ver- 
di&t wonld paſle againſt him, he conveyed all his 
Land unto another man upon condition to pay 
him twenty ſhillings yearly, and yer did take rhe 
profics continually 5 And the Plaintife did ſue an 
Elegit to havethe moity of his Land to be exten 
ed : 


Executions. 


ded: And the Sheriffe rerourned that he and the 
Jury that ſhould paſſe thereon wereia doubt whe- 
ther tlicy ſhould extend the Land 6r not,and pray- 
ed the aide of the diſcretion of the Juſtices, who 
judged that the extent was liable. Dzer.295. 

And a gift of goodsafter judgement toavoid 
execution of the ſame goods, 22 Aſſiſ. 72. R.3. 
5O:B.3. 

Upon an Exigent afcer judgemnent, the Defen- 
dafit cannot appear grars, and plead a reicaſe of 
executions, but he may have an CA1udita querels, 
he himſelf being at large may appear grats,to an- 
{wer the Exigent, Trin.11.Eli3. Dier 285. 

Upon a Scire facias in the Chancery to have 
execution of a Recogniſance ; The Defendant 
pleaded a writing of defeaſance to avoid the Exe- 
cution, which was dated before the Recogl- 
ſance, but delivered after his 'deed; but never- 
thelefſe Execution was awarded againſt him. 
Whereupon the Defendantdid bring his Writ of 
error i the Kings Befch, and had the judgement 
reverſed and diſcharged. Dzer 315. 

If a Statute Merchant or Staple be made one 
unto another, and the ſame indifferently delivered 
over to a ſtranger to be delivered over to the Co- 
nuſce upon certainconditions to beperforined,and 
after the ſtranger delivereth the Statute to the 
Conuſce before the Conditions be performed, the 
Conuſor ſhall have his Audits Qnxrela, 

If a man be bound in a Statute, &c. and Inden- 
tures of defeaſance are made to avoid rhe Statute, 
& after theRecognizance do take theRecognizan- 
M 4 | ſor 


Gift of goods 
to avoid exc< 
cytion, 


Exigent after 
Judgement, 


Exccution up- 
on 2 Recogni- 


ſance reverſed 
by a Writ of 
Error, 


A Statute deli- 


vered to 3 
ſtranger to be 
delivered to 
the Conuſee 
upon Condi- 
tion, 


Andita querela 
in diſcharge of 


Execugion, 


- 


Execution. 


Audita querela 
thdiſcharge 
CXECUTION» 


Inrexecution 
the doorcs or 
walls muſt not. 
be broken,ex- 
cept by the 
King. 


Execution, or 
extent of parcel 
of land inname 
of-all. 


E legit retour- 
ned, no Capias. 


after, 


ſor and 1:priſon andraketh away the Indentures 
of defeaſance from him,the Recognizanſor ſhall 
be holpen by his 4udita Querela, if the Coniſce 
ſuerh Execurion, | 

Andif the Recognizee doth ſue Execution up: 
on the Statute contriry to the formofthe Inden- 
tures of defeaſance,the may havchis writ of 1#- 
dita Querels againſt the Recogniſor ,andthe heir 
of the Recogniſor may ſue an Audita Duerela, 
if he hath matter.in a writing to diſcharge the Ex- 
ecution. 


A— ———T 


Execution. 


F Proceſle be brought for the King, and the 
J <=x Officer commetrh to make execution of 

damages, 8c. he may break.open the doores 
and walls of the houſe, if they will not deliver the 
keyes, for no man muſt diſturbthe Miniſter of 
the King in executing execution for the King. 

Ifa man do ſue a Statute Merchant of parcell 
ofthe Lands of the Conifor in the.name of allthis 
Lands, he ſhall never extend*on-the reſt of the 
Lands, Mzch.22.E.3. fol.14. 

Ifa man do pray to have an Zleg#t, to have 
the moity or one half of his Lands or- Tenements 
in execcurion, and the Sheriffe retourned that he 


had no Lands, whereupon he-prayed a Capias to 


arreſt the party ; but the Coure would nor grant 

it; But ifthe Coniſce, &c. would tarry till lands 

did come fo the Defendant, or goods, then, 8:cz 
: But: 
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But now hecould not have a.Capias, nor a. Fiers 
facias ; Andthe cauſe that the entry in the roll 
is, That he hath choſen his execution ofthe moi- 
ty ofhis Lands, the which he muſt ſtand to, be- 
cauſe itisanexecutionin the higheſt degree, Mzch, 
30. Ed.3.24. | 

If three men are bound unto me in a Statute 
Merchant, and every one of them by themſetves, 
Quemlibet eorum per ſe, I may ſue execution 
againſt one of them onely, or againſt them all at 
my pleaſure, | 

But if I ſue execution againſt two of them,they 
ſhall havean Auaira quere/a,againſt me,for I ought 
to ſuc alljoyntly,or otherwiſe one of thera for all. 
And the like is an Obligation madeby three, Er 
quemlibet eorum.. ' = 

' And I may havean intire Preczpe. againſt all 
three, or otherwiſe ſeverall Precipesz . And upon 
Precipe againſt all, I ſhall have execution againſt 
all, and upon ſeverall Precipes then no execution, 
but againſt one of them, Abridg. in Execution. 

If a man recover in a Court Baron, that in the 
Court have no power to make execution unto the 
Plaintife of the goods of the Defendant; but af- 
ter judgement the goods of the: Defendant may 
be diſtrained, and retain the goods in ſafeguard in 
their hands untill the Defendant hath ſatisfied the 
Plaintife,pcr Cur, Abrideement in execution, Paſe, 
4:24.6. fol.17. 

But they muſt not be ſold to pay-the Plaintife, 

22. (6. Aſsiſc72. | 
Butthe uſe in divers Manours is that the goods 
are 


And in a Sta- 
rute, & quemli= 
bet eorum per ſe. 


Execution a- 
oainſt two of 
them, Audita 
querelas 


A Precipe a8 
gainſt all three, 
or ſeverall Pr-- 


cipes againſt all 


E xecution in a 
Court Baron. 


Lerari facias. 
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ate praiſed and Exccution made of them by a 
- Levarifacias by the Bayliffc,and the Bayliffe can- 
not ſell the goods to doe Execution but by cu- 
ſtome: 
Termeofyeas A ah ſucth an Elegit, and had a terme of 
delivered in yeares delivered unto him in Execution , which 
Ele. the Defendanthad inpoſſefſionas a Chartel, and 
| adjudged good. 
NoDiſtreſſle A woman recovering damages ina Writ of 
—_—. Dower, ſhe cannot have Execution of theſe da- 
Execution. Mages recovered by a Capias ad ſatisfaciend. be. 
cauſe the Capias was not in the originall, 11.H.7. 
fo.5.2.H.4.fo.7. 

_ Anda woman which recoverethin Dower ſhe 
cannot diftraine for rent, &c. before Execution, 
and he may give her poſſeſſion and ſeifin by clod 
ofthe ground,or by a handfull of grafſe,or by the 
dclivery of the beaſts of the ground to her , but 
ſhee muſt not drive the cattell from the ground 
but take ſeifin by them and leave them there, 4.E. 
3. f8:21 3; ; 

Catidl demi- Tf a manletteth to farme by the yeare, Oxen 
” ck 2 and cattell,and after the Leaſee for yeares is con- 
Wert  dernned inanaRtion of Debt, theſe cattell and 
Oxecndemiſfed during theterme, cannot nor ſhall 
not be taken in Execution for this Debt, 22. E.4+ 
f0.19; TE 
An Officer muſt not breake the doores, nor 
cheſts of any man, 8c. to take the goods in Exe- 
cution by a F7eri facizs,or Lewari facigs, for if he 
do, an action of Treſpaſle is to be brought againſt 
him onely for the breaking ofthedooreor cheſt, 
18.E4.4. In 


Execution. I71 
In an action of Debt where three are bound Executis, three 
joyntly and ſeverally , and harh three feverall ne Tac 
judgements, if Execution be had againſt one, the | 
other may have a Superſedeas, byr in an action of 
Treſpaſſe brought againſt three , Execution a. 
eainſt one is not ſufficient to diſcharge the other, 
and the like Law is ina joynt Debr, 4.E.4.f0.29. 
Two meg are bound in an x 5p} joyntly SatisfaQion 


and ſeverally,if one of them be ſued, and his body 77.0099/%- 


be taken by a Capige ad ſatisfacieng, yet neverthe- 
leſſe the Creditor may take the other , but if the 
Creditor be ſatisfied by the firſt that was in Exe- 
cution, the other may pleage this ſatisfaRion and 
be diſcharged, 29.H.$. titulo Exec. b. 132. 

Ifa man he condemned inan ation of Debr, _ 
. and the Sheriffe hath him in Execution by a Capi iirence be- 
& ad (aisfaciend. by arrefting him, akhough the ao puifecierd. 
Sheriffes doth not retourne the Writ , an Aﬀtion andanorher 
of falſe impriſonment is not to be broyght againſt *#"* 
the Sheriffe for not making retourne of the Writ, 
for the Writ of Cqpias ad ſatsfacieng. is not as 
Or Cepics, that is , 114 #t habeas corpus ejue hic, 

Co 
| For in every Capies ad ſatigfaciend. the Judg- 
ment is given before, and it is bur to take Execu- 
tion of the party,in which ng anſwer nor retourne 
availeth, Poſ;21.H.7.,f0.13. _ | 

But if the Bayliff: of the Sheriffe arreſterh a The Bayliffe 
man by his warrant ſentunto him by the Sheriffe, jo rrourning 
and the Sheriffe retourperh xon eff invents , the arreſting "Ai 
Bayliffe ſhall bee puniſhed by an Adion of falſe man- 


impriſonment by the party arreſted, for it Was 
| AS 


Execution. 


his folly that he did arreſt a man by his Maſters 
warrant and would not retourne ro his Maſter 


. what he had done,per Frowick Juſtice, Mich 13, 


Bayliffe purſue 
his Authority, 


A Cepi corpns 
recovercd, 


H.7./0.2.Pa(.21.H.7.f0.23. 

La nk oh Sheriffe muſt purſue the 
authority of his warrant, or clſc his warrant can- 
not excuſe him, but otherwiſe it is of a Bayliffe of 
a Franchiſe,for he cannot retourne a Writ,burt he 
is bound to make notice to the Sheriffe, and the 
Sheriffe doth not retourne the writ,the Bayliffe is 
excuſed becauſe he hath executed his office upon 
a Cepi Corp. : 

It the Bayliffe ofa Franchiſe doth arreſt a man 
by vertue of a Warrant directed to him by the 


| Sheriffe,and after the Sheriffe retourne x0» eff iz- 


wventus,the Bayliffe ſhall be diſchargedin an Acti- 


_ on of falſe impriſonment brought againſt him by 


AR&ion of falſe 
impriſonment 
againſt theBay- 
lifte forarre- 
ſing. 


whom he was arreſted,becauſe he is not the She. 
riffes Bayliffe , but Bayliffe to the King , or to 
ſome other Lord, but if the Bayliffe of a Sheriffe 
arreſt a man by his. Maſters Warrant and doth 
not retourne the ſame to his Maſter, whereupon 
his Maſter retoyrneth non ef inventas,the Baytiffe 
ofthe Sheriffe ſhall bee puniſhed by falſe Impri- 
{onment, ut antes. 

If a Bayliffe be arreſted by an Acion of falſe 
impriſonment, if he pleade that he arreſted the 
Plaintife by vertue of a warrant from the Sheriffe 
directed unto him,and that he hath retourned unto 
hisMaſter a Cep# corpas,or ſaith upon the arreſting 
he carrieth the priſoner to the priſon ofthe Sheriff 
he ſhall nor be puniſhed in an Action of falſe im- 
priſgnment. If 


« Execution; 
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* If the Bayliffe of a Franchiſe retourne a War- 
rant direted to him by the Sheriffe , which re- 
tourne is not ſufficient in Law , and the Sheriffe 
doth make the very ſame retourne, the Sheriffe 
ſhall be amerced,not the Baylifte, for the Sheriffe 
is bound to take notice of the Law to make a ſuf- 


Baylifte of a 
Franchiſe, re- 
tourne ofa 
warrant not ; 
ſufficient. ; 


ficient retourne, bur otherwiſe it isif the refourne © 


be ſufficient in the Law.. | 

As upona Capias the Sheriffe retourneth 1ax- 
davi Balio + qui mihi reſpondit quod cepit cor- 
pus, and at the day he doth not bring in the body, 
the Bayliffe ſhall be amerced and not the Sheriffe, 
and a Diſtreſfe ſhall iſſue to. the Sheriffe to di- 
ſtraine the Bayliffe. to bring in the body into the 


Accept corps 
rctourned oyer 
the body nor 
brought in. - 


Court, but if the rerourne is Mandavi Baliocy qut 


mihi reſpordit quod executores predift* teſtamenti 
non habent boya aitqua teſtatorss , which retournis 
contrary to the verdict or contrary to that which 
was confeſſed, the Sheriffe ſhall bee amerced if 
hee doth not amend his. retourne, £4zch, 3. H. 7. 
fol.11. | | 

- Tf aman be condemned in an actionof Treſpaſs 
or in Debt upon an Obligation , and denieth his 
Deed at the ſuite of the party, and after taken and 
arreſted 'at the Kings ſuite for his fine, for his- 
falfe Plea, and in priſon, and the Jaylor ſuffereth 
himto eſcape, the party ſhall have an action of 
Debt againſt the Jaylor for his condemnation, and 
yct hee was not committed to priſon at his ſuite, 
but at the Kings ſuite, becauſe the King was in- 
tituled to that bythe partie, but after the yeare 
ended not; for the Law doth intend that the party. 
IS » 


A retourne 

contrary to the 
verdi& or con- 
fellion, 


A man in Exe= 
cution and in 
priſon, Taylor 
fuffereth him . 
to eſcape, 


= 
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A rerourne of 
the Sheriffe of 
Cattle irr &« 


plegiable, 


is agreed with him which is condemned, and 
therefore after the yeare and day before he can 


| © have Judgement and execution he muſt firſt have 


a Scire facias againſt the party condemned. 

A retourne of the Sheriffe of cattle irreplegiable 
is no ſatisfationto the party; Bur it is a reſtraint 
of the cattle till the party is ſatisfied. 33.H.6.f-47. 
But nowthe Statute giveth a Writ to inquire da- 
mages: looke in Replegiare. | 

If the Executor recovereth debt, 8:c.and dicth, 


_ and the Ordinary committeth adminiſtration to 


another, he muſt ſue Execution,as an Adminiſtra- 
tor of the Executor and not as Adminiſtrator of 
the firſt Teſtator,per FitFh.cleerely.26..8.fo,7. 

Notethat an action of debt may be of an Exe- 
cution in or of damages recovered in a Writ of 
Waſte or in an ation reall, for the damages are 
perſonall,and a man chooſe to havea Fieri facias, 
an Elegit or an action of debt; and ifa man reco- 
vereth damages, and the Defendant fraudulently 
ſclleth and alteneth his goods, the Plaintife may 
take iſſue thereof; And if it be ſo found the Plain- 
tife may have Execution of the goods ſold by 
fraud. 43-E4.3.f0.2. 

And if after judgement, a man will ſell his 
goods to defraud me of my execution and never- 
theleſſe takeththe profits of them. 22.1i/ber. Aſiſe 
72.50.Ed, 3» 

Action of debt was brought againſt Executors, 
who pleaded gift of the Teſtator of all his goods 
by Deed, without that they did Adminiſter any 
other goods, the Plaintife averred that the gift 
was 


DO 


Execution. 


«ta 


was toavoid his debts.13.H.4.fo.9.16.E.4.f0.9. 

But now by the Statute of 13. Eliz.cap.5. All 
conveiances of Lands, Hereditaments,8:c.Rents, 
8&c. Goods, 8&c.Chattels, . &c. of judgements or 
Executions ſuffered and done to defraud Credi» 
tors of their juſt Law for the ſame, &c. are void 
as to the Creditors, 8c. although there is fained 
conſideration expreſſed of uſe or-any other mat- 
ter, 8c, 13. Eliz.cap.5. Statnte2. Rich, Statute 2. 
cap.3+ 

". is bound in a 1006.1. and condemned and in 
Exccution, and in gard, and pleaded an acquit- 
tance after the laſt continuance, adjudged by the 
Court that he ſhould have in the ſame terme a 
Scirefacias, but in another terme he muſt have an 
Anudita querela. Mich.21.H.7.f0.29. 

A Stranger which was not bound in a Statute, 
&c, ſhall have an LAudita querela although he 
were not Tenant of the Land at the time of the 
Execution-ſued, if he have any matter in writing 
to diſcharge it. 11.E.3.1ib. TH ffiſe; and:that the 


feoffee of the Coniſor ſhall not have an Anudita 


querela untill his Land be had in Execution. 

In Amudita querela and a Writ gf Error,the plain- 
tife ſhall have a S»perſedeas, to avoid the paine of 
the Execution, untill che Errorbetryed, but after 
the Super ſedeas, if he be non-ſuite, he may have a 
new writ of Error,or Audita querela,butno more 
a Super ſedeas, forthe miſchicfof delay.77.16:H.7 
fr Hil.2.pio1.f.12Paſ.5. Ho. f.22. And in As- 
dita quererla,a —_— may be in t expreſſed, 
and itisa Superſeacas of it ſclf;and:a Writ of _ 

| | and: 


Acquitance 


pleaded by one: 


in execution, 


Altdita que- 
relas 


Audita querela 


Syuperſedeas, 
Error, 


Feoffee of the 
Coniſor, 
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Cc. 
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and Certiorari , Hilar. 6, Hen, 7. fol.16. 
Adm con Puttewham condemned by default in a Scire fa- 


demned by de- 
fault ina Scire 
facizs upen a 
Recognylance, 


cias inthe Chancery, upon a Recogniſancethere 
and committed tothe Fleet, and the Gardian of 
the Fleet was commanded by theCourt,to detain 
him in priſon, and in Execution for the condem- 
nation, and orher cauſes. 

The Warden of the Fleete tooke a Recogni- 
ſance of Puttenham, to ſave him harmeleſle a- 
gainſt all men, and ſuffered him to eſcape; The 
Conuſee ſucth the Warden of the Fleet for this 
eſcape, who imparleth, that is,deſireth day to an- 
ſwer, and ſucth Puttenham upon his Recogni- 
fance, and joyneth iſſue upon this point, that hee 
was not damnified z and the judgement of the 
Court was, that he was not damnified; for three 
Cauſes. | 

The firſt 1s, becauſe that a Capias is not for an 


Execution upon a Recogniſance; becauſe it is not 


in the Originall, but he muſt have a F7erl facias, 
or Elegit. 

The ſecond, becauſe Puttenham commeth not 
into the Coutt by a Habeas Corpus, whereby not 
knowne tothe Court, nor oppoſed whether he 
be the ſame perſon, or not which was awarded 
to Exccution or not , where peradventure hee 
would chooſe another manner of Execution, but 
agreed by the Court, that if the Plaintife had 
brovght his originall Action for his debt, that he 
after might have his Execution by aCapas,buthe 


could not have an Elegit! there, but of Lands 


which theConuſor had the day of the judgement, 
whereas 


Execution. 


whereas in a Scire facias , hee ſhall have thoſe 
- which hee had the day of the Recogniſance , &c. 
Dyer 306, 

Lands holden of the King in: Capite in chiefe Extent of land 
are extended upon a Statute, the Tenanr dieth, 9: 
his heire within age, an Office finding thedying 
ſciſed ofhis Father,8 not the title ofthe Conuſee, 
whetherthe Conuſee ſhall anſwer the profits of 
the Lands tothe King or no, -or hold the ſame to 
himſelfe by the Statute of 2.4. 6. it is a doubr 
and a Quere,Mich.15 .Eli7,Dyer.z19. 

If an Infant doth bind himſelte in a Statute In fxi# bound 
Merchant, or in a Statute Staple, he may. avoid jcchane © 
this Statute during his Nonage, by Audits que- dudita querels; 
rela, and alſo he may have his Au4/ta querela after 
his full age to avoid this Statute by. matter of 
fair, And thelike Lawif the Statute be acknow.- 
ledged dures of impriſonment. | | of 

A man bound-in Recogniſance in the Kings y,.,...,mmee 

Bench unto the King to keepe the peace, one for the peace in 
commeth for the King, and ſaith the Recogniſor tb _ 
hath broken the peace, and hereupon Scire facizs _ 
did proceed againſt him ; And the Jurors did ap. 
pear, and holden by the Court that if the Recog- 
niſance be found for the King, yet it was deter- 
mined and: forfeited unto the King, otherwiſe it 
remained in Court a Recogniſance ſtill as before, 
HMichno.H..fol.tl. 

If a man be' condemned inan aRion of debt, 4 _—_ = 
orany other action, and his body be in execution { prifon. 
for the ſame debr,&c. and he breaketh the Priſon 
and goeth at large, the party ſhall never havea 

N new 
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Execation. 


riew execution of his body or goods after ; Bur 
he muſt recoverthe debt againſt the Jaylor ; yet 


' it ſhall be lawfull forthe Jaylor to apprehend and 


Elcgit Capiar. 


Fien facias. 


Execution up- 
on an extent. 


Arreſting vvith» 


out warrant. 


A Kion of not 
compt 2gai 
th: Brent Ce 
A Rctourn, 


take him again,although he be parted out of ſight, 


per Cur. Mich, 14. H.7. fol.1. And thereupon 


the Jaylor ſhall be diſcharged, and the Priſoner 
which eſcaped being taken again, fhallnever have 
an action of falſe impriſonment, neither an Audite 
querela for this ſecond impriſonment, Pſch.21. 
I H.7.fol.23. | 

If a man recover debt or damage, the Plain- 
tife muſt chooſe to haychis Proceſle for his Exe- 
cution, for if he praycethan Zlegit, if afterthe land 
be recoveredagainſt him by one that hath good 
title thereunto, he ſhall never after have a Ca- 
Pies, or a Fiers facias, if it beinthe Originall ; 
Butupon an Execution upon an extent if the land 
be deveſted from the poſſefhion of the Conuſee, 
he may arreſt the body by a Capias, Mich. 15, 
H.7. fol.15. 

The Sheriffe by a Copias to him direed, may 
arreſt a man without ſhewing him his wrir, and ſo 
may a Bailiffe errant without ſhewing him his 
warrant, and if they will not obey, they may re- 
tourn aReſcous, but otherwiſe itis where the She- 
riffe doth make his precept or warrant for his ſer- 
vant to arreſt, who isnot known there, the ſer- 
_= muſt dren warrant , or clſc not to be 
obeyed, per Mich.14.H.7. fel.9. 

Ina Nev facias, if the Ne: doth levy the 


Bod neninvexi money, and keepeth the ſame in his hands, the 


ermprores, Von- 
#11103 expotase 


party ſhall have an ation of accompt againſt _ 


bring the money to ſatisfic the party, and the 
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But ifhe retourn fier? fecs fed non inveni emptores, 


a Writ called vend:tiont exponas, ſhall be directed 
to him, commanding him to ſell the goods, and 


party ſhall never have a new execution, and the 
Sheriffe muſt tender the money in the Court, 
Mich.13. He7. fol.2, | | 


I— 


Leaſes, Reſervations, Reentries. 


F a man demiſeth Land by word, reſerving A Leat by 
Pf: and after maketh an Indenture of the word reſerving 
ſame Landunto him, making no mention of *** 
any Rent, yetthe reſervation is good: And if a 
mandemiſeth Land for years by word, and reſer- 
vethno Rent, and after he maketh an Indenture nefervation 
of the ſame Land,and leaſe,and in the ſame reſer- good. 
vetha Rent, this reſervation is good, per Finewx, 
Chiefe Tuftice. 21.H.7.37- | 
A man ſcifed of an Advowſon in fee, granteth 
the ſame to another mania fee, reſerving the Ad- 
vowſon to him during his life, this reſervation is 
void, for he had a fee fimple therein before, and it 
is void, becauſe the reſervation is repugnantto the 
Grauar. 
And ifa man do grant the Advowſon, and re« 
ſerveth the preſentation to himſelfduring life, this 
reſervation is void, for he had a fee fimple therein 
before, and it is void becauſethe reſervation is re- 
pugnant to the Graunt. 
And it a man doth let one acre of Land for 
Na | life, 


Leaſes, Reſervations, Reentries. 


Woods reſer- 
yed in aleaſe, 


Cutting and 

the carrying, 
the Reſerver 
hath of com- 

mon right, 


A wood given, 
a wood excep= 
red, difference. 


life , reſerving the herbage of the ſame acre, this 
reſervation is votd, for it isparcell of the thing . 
granted,and therefore repugnant and void,z8.#, 

6.fel.38. | 

Note that a reſervation cannot be good to him 
which giveth nothing, nor to him which hath no- 
thing in reverſion ; for if a manis ſeiſed of Land 
in fee, doth give the ſame in taile, reſerving to 
him and his wife rents, &c. The wife by this reſer- 
vation hath nothing,becaufe ſhe did givenothing, 
nor hath any thing thereofin the reverſion : And 
the like Law is if the husband gives Land in fee; 
to hold to him and his wife, ſhe hath no-intereft 
herein : But where two men are ſeiſed of Land; 
&c., they may give Land reſerving rent roone of 
them, becauſe both of them did give, which note 
to be cleare Law, per Car. 31. Aſif. Paſch.31. 
49« Ed.3.foltg, EEE 

It a Leaſc is made to me, and there is an excep- 
tion madeto the Leſſor of all the woods and un- 
derwoods to himſelf, the fowles which breed in 
the trees arecxcepted ; butl ſhall have the her. 
bage and theprofits ofthe ſoyle, and mire, and 

uarry : Andif my Landlord docexcepr and re- 
7 ans the woods, mines, or quarries, &c. Itisim- 
plied in Law that he may enter, cut down, and 
digge, and carry the ſame away , or otherwiſe 
he could not have the thing excepted. 

And note that by Brwdexel Chicte Juſtice,rhat 
by the gifc ofa wood, the ſoil and ground paſſcth, 
but a wood being excepted nothing is excepted 
batthe trees onely. 

But 
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| Butifa mandoth give wood or trees, or by leaſe 
they are excepted ; Apple trecs are not excepted 
'nor given, butthe Tenant for years ſhall have the 


Apple trees, 
Conies, and 
Partridges. 


Conics and Partridges, which do not come by 


reaſon of the trees. x xa 

And by reſervation of a pond or river,the Lef- 
ſor, or Landlord ſhall have the fiſh or fowlsin the 
pond, and river ; And the Law doth give the Leſ- 
for a way and mean tothe things excepted,to take 
them ; As if the Leſſor or Landlord doth except 
a Stable,or a Chamber, or, &c. he ſhall have free 
' egreſſe and regreſle into the ſame of common 
right totake them, 14.2.8. 4: 1102 4-4 

Iam ſeiſed of Mannor, unto whicha Piſcary,or 
fiſhing river isappendant,and Ido letthe'Mannor, 
by theſe words, I do let all the part of my fiſhing 
unto 4; fromſnch a place unto ſucha place of the 
ſame, Salvo mihigy heredibus meis fiagno molen- 
dini mes, trom ſucha place,8c. By this ſs/vo, 8c, 
thar is, Saving to me and my heirsthe Mill pond, 
Nothing is reſerved but the ſoile and ground of 
the pond, andthe-freehold ofthe ſame, and. the 
water of the Mill, & the ſame. to grind.corn,&;to 
carry and recarry to and fro the Mill; But in-this 
ſaving, and exception, the fiſhing hereof is not ex- 
cepred nor reſerved for 4. unto whom, I did ilet 
the fiching in the; Mill pand; although that I have 
the ſoyle and the water, and this is not-like: the 
caſc of exception of trees, whereupon Heronſhews 
did breed, asin Mich.4. H.$. before. 


Reſerving a 
pond or river 
free cgrefle 


and regrefle of 


right ever to 


the Reſerver: 


Fiſhing reſez< 
ved. 2 IM 


If a man doth make a feoffementin fee, xeſer- Ren: reſerved 


ring rentwithour Deed, this reſervation is void, withour Dece. 


N3 but 
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Reſervations, Exception s. ; 


Rent afligned 
for Dower 
without Deed, 


Hold of the 
Lord Para- 
mount, 


Reſcrving rent 
having no re- 
verſion, Rent 
Seck. 


Rent Charge. 


but otherwiſe it is if ir be by Deed indented ; Bur 
if rent is granted without Deed by equality of 
partition, or if Rent is aſſignedto a woman in the 
name of her Dower, itis good without writing, 
12.04.17. 

But if a man do make a feoffement in fee of 
Lands, 8c. orin tail,the remainder in fee without 
Deed, reſerving rent, this reſervation is void, be- 
cauſeno reverſion remaineth in the Dower, or 
feoffor, and he muſt hold immediately of the 
Lord of whom thedonor or feoffor did hold by 
the Statute of Meſtminſfer the third, 2uls ex«pro- 
res terrarum, by which Statuterhe feoffec, or do- 
nee, ſhould hold of the feoffor or danorimmedi- 
ately,and not ofthe Lord Paramount,which now 
they muſt do, 

Burif ſuch a feoffement is made by Deed in- 
dented of Land, 8c. reſerving rent and hath no 
reverſion in the ſame Land ; This is a Rent ſeck, 
which is called a dry Rent, which cannot be re- 
covered by Diſtreſſe, nor by any other way but 
by anaſliſe, if there were any poſſeſſion thereof 
had or ſeifin, otherwiſe this reſerved is nothing 
worth, and the party hath no remedy to recover 
the ſame. | | 

Bur if ſuch Rentis reſerved by Deed indented 
with a clauſe of Difſtreſſe, the Rent is called a 
Rent-charge, and the Land ſhall be charged 
therewith,in whoſe hands they are, only by force 
of a clauſe of Diſtreſſe in the writing, and notof 
common right, | EO. 

A man ſclleth me all his woodsin Danmuw,cx- 
cept 


—— 
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cept forty of his beſt Oakes to be felled down A file of wood 
within two years, and an ation of treſpaſle, 9as- — 
revi arms isbrought againſt me, I plead that I 

did come to fell them, and did give warning.go 

him to fell his forty Oaks, or to chooſe them; be- 

cauſe I could not tarry any longer time to fell the 

wood. but he refuſed, and after Idid fell the wood 


' except forty Oaks, and my juſtification was ad- 


judged good, per Cur. 3. E4.3. | 
But where a reverſion-is in a man of lands, Diſtrefie inci- 
which he maketh a feoffement of, with a reſerva- i ay 
tion of Rent, that reſervation is good, and he may Tiomeron ten 
diſtrain for the ſame of common right :. As if 
lands are given in tail, or for terme of life, or for 
years, reſcrving Rent, a Diſtreſſe is liable for the 
ſame ofcommon right ; Look in Rents. 
If my Father tertoth land rendring Rent, and 
dicd, I ſhall have this Rent, for Rent and Reverſi. 
onis all one, andisparcell of the Reverſion, and 
by graunt of Reverſion, Rent paſſeth, per Cur. 


Yetir appeareth not here that the Leſſor doth re- 


ſerve to him and his hcires. | 
But ifa man letteth land, reſerving Rent to a Rene reſerved 
ſtranger, this reſcryation is voyd,becauſe there is *2 2 firange: 


m* df 
no privity between them. 14.2.6. f0/.26. bs. 
Rent maybe reſerved upon a fine execntory, Reſervation of 
but not of fine executed. 50.E.3.fo.g, , ,. rentupona 


A fine levied to render twenty quarters of *** 
Reſervation of 


wheat yearly, with a clauſe of Diſtreſſe, is a 15 quarers of 
good Rent and a good reſcrvation; ' 34. Z. 3. whearby fine 


: with a clauſe of 
fol. 36. Diftrelle. 


Ms: Leaſes 


Leafe for yeares. © 


Leaſes for yeares. 


Falcaſe is made of a meer incertainty,and the 
Y renan for years dicth before the leaſe is re- 

duced to ſome certainty, it can take no effe&, 
nor ever be veſted in the Executors or Admini- 
Krators of the Tenant for years, per Curlam. 

As where a manis poſſeſſed ofa leaſe for forty 
years, and granteth to me ſo many years of the 
fame, as ſhall bebehinde atthe time of his death, 
this is voyd becauſe of the incertainty thereof, 
per Cur. 7. E.6. ; _ 

And ifa lcaſc is made to me of ſo many years 
asthe Executors of the leſſor ſhall name, this leaſe 
is voyd for the incertainty, but otherwile it is by 
will, Plowden Com2723. = 

A leaſe is made to meof land by Deed inden- 
ted during my life, Proveſo, thatif I died within 
fixty years, that then my Executors ſhould have 
fo many of the ſixty years which ſhould be be- 
hinde at thetime ofdeath'; This is no Leaſe but 
a Covenant becauſe of the incertainty, 3. & 4- 
Phil. & Mary, Dyer 150. Cranmers Caſe. 

Landis demiſed to me for 40. years after the 

_ deathof1.6, If that 7.6. dieth within ten years 
next enſuing, if 7.6. do ſurvive the ten years, the 
leafe for 40. years cannever take cffe, per Popham | 
Chief Isflice. | | : 

But if Fam poſſeſſed of a leaſe for 80. years, if 
L in confideratzon of a marriage ts be had between 
my ſon and the daughter of 7.6, demiſe my _ 

which 


ation; advantage, and remedy againſt: the man, 


Leaſe for yeares, 


which I hold by leaſe unto my ſon for 70. years, 
habendum, after my death, the leaſe adjudged ro 
be good. 
Andthe differences between this Caſe and the 
Caſes before, is becauſe I demifed theland with 
theſe words, To have and to hold, &c. after my 
death for ſeventy years, wherein was apparent 
certainty, and no apparent incertainty in the De- 
miſee, eMich.34. & 35. El. per Cnriam, Loſte- 
crofts Caſe. © | e 20.2 1 O0T 
A leaſe is made of land to Z1;z.1. Habend.from 
the twelfth day of March, 8&c. unto the end and 
term of $0, years thennext following, if the ſaid 
Zl:z,liverh ſo long : Aad if ſhe' died within-the 
aforeſaid term of 80. years, or did alien the pre- 
miſſes, then her eſtate ſhould ceaſe: And by the 
ſame Indenturethe leſſor did give and grant, and 
demiſe the premiſfes for ſo many years as was 
then to come, and unexpired and remaining after 
the death of El/iFaberh,or after her alienation unto 
1. Atkinſes, for and during the refrdue of the 
$0, yeares, ifhe lived ſolong without alienarian 
of theaforeſaid term ; Or if he died or did alien 
the premiſſes within the term aforeſaid, tharthen 
his eftare ſhould ceaſe. And it was adjudged per 
Car. that the term was expreſly determined and 
voyd by the death of Z/;Fabeth, for the limitati- 
on,that is, if the aforeſaid Z/1Fabeth lived ſo long, 
Mich.32.& 33.Eliz. R0t.1832. 
Tenant for years,or for life, or lives,their Exe- 
cutors or Adminiſtrators, 8c. ſhall haye the like 


his 


Leaſe for yeares. 


his Executors, heirs,unto aſſignes, and whom the 
Leſſor or Landlord hath granted the reverſion of 
ſuch Lands demiſed, as they might have had 
againſt the Lefſors and Grauntors themſelves, 
Stat.32. H.8.Ccap.34- 

Joynt-tenants and Tenants in common, which 
hold lands for term of life, or for years, ſhall be 
compelled by a Writ of partition to be ſued out 
of the Chancery, to make partition of the lands 
which they ſo hold joyntly, or in common ; and 
ſo may joynt-tenants, and Tenants in common 
do upon eſtates of inheritance,per Star.31.H.8.c.1, 
& 32-H.8.32. | 

Dean and Chapter of W. made a lealſc,8c. for 
30, years, and after madeanother leaſe toanother 
man for 50. years, to begin after the extirpari- 
on of the zo. years, and that before the cntry or 
claim z It was a doubt in Law if the leaſe of the 
50.years be void or not, becauſe they could not re- 
center during the firſt leaſe; And another doubt 
whether they may center without Attour- 
ney warranted-by their common ſeale. Paſch, 
I. Mar. / 

Note thatthe Tenant for years ſhall have all 
the trees blown down with the winde. X7ch. 10. 
H.7. f0.2. | 
Leſſor ſhall be ſtopped to ſay, that at the time 
of the making of the leaſe he had nething in 
the land, if the leaſe be made in writing. | 

Tenant for years may falſific a Recovery againſt 
his Landlord, whichis ſuffered by his Landlord 
by collufion to avoid his leaſe, per Cur. Hilar. 
I. H. Te If 


—_—_—— - 
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If the leſſor do grant his reverſion, and the 
Tenant for years do attourn, there is privity be- 
tween them, and if the Tenant commit Waſte,he 
inthe reverfion ſhall puniſh him. | 

Ifthe leſfor hath nothing to do in the land ar 
thetime of the leaſe made, nor hath any intereſt 


yet theleſſor may diſtrain for the ſame rent and 
advoy for the ſame rent behinde unpaid, for the 


fol.13. | 

A leaſe made for years without any rent reſer- 
ved is good, if there be a conſideration in the 
ſame; As in conſideration of twenty pounds paid 
to the Leſſor, or in conſideration of his good ſer- 
vice, &c. Mich.12.H.7. fol.13. 

Leaſe of land at will,if the leſſor or leſſee dieth 
the leaſe at will is determined : And ifrhe Tenant 
do occupy till the land, yet he is but the Tenant 
by ſufferance, Mich.21.H.7. fol.38. | 

Note that a Proviſs in a leaſe, or, &c. hath his 
operation as the words following the Prowiſe do 
declare; for ſometimes it is a Condition, ſome- 
timesa Limiration,and ſometimes a fore-prizeor 
exception,and ſomtimes a condition or limitation 
of aneſtare,Trin.27.9.8. f61.8. 

Anda Proviſo hath another manger of operati- 
on and nature then theſe words, Si contingat, and 
theſe words, E# qnod bene licebit, or er qued twnc, 
for a Proviſo.being broken, maketh aleafe voyd in 
Law, withoute 


title: 


leflee is ſtopped to ſay the contrary, Tri».27.H.8. 


Leflor nothing 


inthe Land. 


Leſſor nothing 


in the Land. 


inthe ſame, nothing paſſeth by the ſame leaſe :_ 


Norent reſcr- 


ved, 


Leaſe at will, 


Proviſo in a 
Leaſg, 


Proviſh is bets 


terin a Leaſe, 


then $; con- 
tingat. © 


reffing any words of Re-entry ; 
And therefore after the condition broken, hehath 


Leaſe. for. yeares. 


A re-entry 3nd 


title to enter, although this word of re-entry iS 


not expreſſed. Trin. 27. H.8. fol. g. Fitzherb. 
Inftice. | . 
A leaſe of lands for twenty years, Provided 
that che Tenant ſhall not occupy the Land bur for 
ren years, tis Proviſoisa limitation for aneſtate, 
and abridgeth the firſt words of the leaſe. 7r:p, 
27. H.8.. 

> leaſe of lands for years, Provided that the 


the leaſe voyd. Tenant ſhall nor let over his eſtate,or commir any 


by a Proviſe. 


Proviſo ma 
Leafe. 


Re-cntip 


waſte, his ſtate is determined, and the leſſor may 
have a Writ of Waſte, ſuppoſing qued renxir, 
without any re-entry made ; and if the Tenant 
continueth his poſſcſhon ſtill, the Lefſor may have 


an Aſiſe againſt him. Tyin.27.H.8. 


Leaſe for 20, years pleaded, 8&c. That if 7. B. 
doe die , that then the Tenant ſhall occupy the 
ſame no more, or that hee ſhall remove, or that 
his tenants terme ſhall then ceaſe, This Proviſo 
maketh a Conditiop and a Limitation how long 
the Leaſe ſhall endure. Trin..-27. H.8. 

A Leaſe is for years,and after by another Deed 
the tenant for yeares granteth to his Land-lord, 
that if the Rent is behinde and unpaid that the 
Land-lord may re-enter, yet if the rent is behinde 
and unpaid, he cannot re-enter,-but he muſt bring 


- his ation againſt the tenant. Y.8.:19. 
' + ALeafets made by a Land-lord of a Manour 
_ ofhis Seignitory for ycares, and after, the Quit- 


xent is.behinde unpaid, The tenant for years may 
diſtratn, 8&;have all the profits which ſhalkchance 
to be or. fall by reaſon of his Scigniory, yet rhe 
Leaſe 


Cr —— 


Leaſe for yeares. 189. 


Leaſe is but a chartell, nevertheleffe that which 
the tenant hath by leaſe is an inheritance, Per Car, 
Hil, g. H. 7. | 
Bur if this Quit-rent is not paid, the Tenant for —_— or 
yeares cannor-have an ation for it, becauſe the gg. 
Scigniory continueth in him during his termezfor 
a Lord of a Manour cannot have an action of debt 
againſt his tenant for his Quit-rents, but if the 
Quit-rents be behinde and unpaid after the terme 
of yeares ended, the tenant for yeares of the Seig- 
niory may have his ation of debt- for the arrera- Quir-renes, 
ges of the ſame, becauſe at the firft it was a chat» - 
tell, and for that he hath no other remedie; for he Nodiſtreſle for 
cannot diſtraine for-rent after the rertne ended; nigh” 
_ Per Cur. Hil.g. H. 7, | 2542 LEH 
A Leaſe of a ReQory-of a Parſonage is good Parſonageler- 
without writing or deed, and the tithos ſhall paſſe: 7 pa. 
by the fame, forithe CUI _—_ C— | 
make a Recory.,& all paſſe by Leaſc by the name +. 
of Rectory : And the Parſon ſhall have an ation On 
of Treſpaſle for the trees.cut down in theChurch- Chuch-yard, 
yard;and for carrying them away,and for cntring: 
and breaking into the Church; But the Parſon 
cannot demilec or let the tithes themſelves with- 
out writing, per Inficiar.Paſ.21.H.7.Trin, 19.H. 
8:fol.12.per Cay. Ny. 
| Alaſe for years of tithes rendring rents; Two Tithes, 
- Exceptions weretaken againſt' the! Declaration of | 
the Plaintife ; The firſt was becauſe the Plain- 
tife did not ſhew an Indenture or Deed of leaſe ; 
'The ſecond becauſe he did not convey to himſelf 
ipterefſt in the tithes, for-he is not Parſon —_— | 
ewn: 


The Leflee 
grantethCopies 


Leaſe for yeares. 


Parcel! of 
Rent received, 


Part ofdebr 
xeceived. 


Tenant for 
years can doe 
nothing before 
his entry» 


ſhewn that the Parſon hath demiſed tithes unto 
him, which exceptions were adjudged good, per 
Car. and the Court upon favour permitted the 
mending of the Declaration, for at the next term 
it could not be amended, Paſe.1o.H.7. 

Leaſe for years reſerving rent upon condition, 


- that ifthe Rent be not paid at the feaſt of S, M3- 


chael,8c. or within one month after that he may 
re-enter ; The Tenant is not bound to pay the 
rent, or tender the ſame before the laſt inſtant of 
the laſt day : And ifthe Leſſor be not there then 
to receive the rent, he cannot re-enter —_ 
hedemanded the rent before ; And if the Leflor 
do re-enter for default of paiment, he ſhall have 
the land and the rent due, per Car. and the like 
Law is uporan Obligation, Paſc.6.H.7. f6.3.Paf. 
20, H.6. fo.13. DS 

A leaſe of land is,8c.witha clauſe of re-entry, 
for not paiment of rent, if the Leſſor receive 
parcel of the rent,yert he may re-enter for the rem- 
nant of the rent unpaid; And ſo it is for the pai- 
ment of an hundred pound, for ifall the ſumme 
be paid but one penny,the Obligation is forfeited, 
per Keble, Paſc.1o.H.7. f0.24-+ | 

Note, that Tenant for years,ſhall not have his 
ejection firm,nor ation of treſpaſle befote he hath 
entred, anda ſurrender of his term before his cn- 


try unto his Landlord,is voyd. 


And a Releaſe made unto him by kis Land- 
lord is voyd before he hath cntred and hath poſ- 
ſeſſion. 

And if Tenant for years out-lawed, and yy 

ot 


— 
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doth purchaſe his Charter of pardon before the 
Term beginneth,he ſhall not loſe his Term, Ti». 
4-H. 7. Fl 17. Yetagrant or ſeal of ſuch a leaſe 
before the Tenant doth enter, is good. | 

Tenant for years may plead a paiment of rent 


in a forrain Shire which is good; But in the ſame afor 


Shire or County the Tenant muſt conclude pai- 
ment, & iſnt rien iz doit, that is, he oweth him 
nothing. 

But a Leaſe by Indenture for years, the Te- 
nant may plead paiment, or levied by Diſtreſle, 
and ſo conclude, rev in doit, without ſhewing 


any Writ, Paſch. 1. H.7. fol. 16. Mich. 11, H.7. 


ol. 4. 
4 But if an ation is meerly brought upon a wri- 
ting, as upon an Obligarion, or, 8c. there he ſhall 
notanſwer unto the debt, but unto the writing, 
Mich. 11. H. 7. fol. 4. 


Paiment of 


rent 


pleaded in 
rain Shus, 


A leaſe for years without impeachment of A leaſe withour 


waſte, is nothing worth except it be granted by 
Deed, for during the term, the Tenant for years 
hath no intereſt in the trees, but for the lops and 
ſhadowing of his Cattell,per Fineux Juſtice : And 
if Tenant for years do ſell one Oak, and after ſel- 
leth his leaſe to me, and after the buyer of the 
Oak felleth ir down, I which did buy the leaſe 
ſhall be charged for the ſame in an aRion of 


Waſte, yet the beginning of this wrong was by 


che firſt ſale. 

But becauſe it was not executed in his time, he 
ſhall not be charged, but the ſecond leflee, per Ke- 
ble. Mich,1o.H.7. | 


'Fhis- 


impeachment. 
of Waſte. 


The Tenant 


fclleth timber. 
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This Covenantin a leaſe,(And that it ſhall nor 
belawfull unto the leffee for years, to alien,or ſet 
over his leaſe without licenſe of his Landlord, 
without pain of forfeiting the ſame ) Adjudged, 

© per Cur. gfer PLE C3 4 : 
Executors nd That this was a Conditionall leaſe, but this 
Aftiges no  Condirionall reſtraint continued but during the 
pre life oftheLandlord and Tenant ; The reafon ſce- 
med to be becauſe there wanted in the Covenant 
and Conditionall clauſe theſe words, Executors, 
and Aﬀignes, Mich.3.E.6. i, 

And thelefſee ſhall continually dwell upon the 
premiſſes upon pain of forfeiting the ſame 3. This 
clauſe in the leaſe is Conditionall, per Cur. for 
theclauſe is the words of the Leſſor, and of the 


Leſſee. = | 5 
A Conditional And likewiſe that theſe words, That it ſhall 
Leaſe, not be lawfull for the leſſee to-alien, &c. upon 


pain of forfeiting the ſame This is a Condi- 
tionall Leaſe ; and a Covenant and a Proviſo 
may concurre and.'incurre in a Leaſc... Hilar. 


7, Ed, 65 © SIE | {LF *»* : So js. k 
Leaſewitha — Leaſefor years by Indenture, Provided thatif 
Proviſo, the leſſee dieth within 60. years, that his Execu- 


tors ſhould have the ſaid leaſe in his own right, 
untill the end of the ſaid 60, years, Adjudged per 
Car. to bea Covenant and not a leaſe, Tr. 4- 


Mar, Gravens Caſe, 3p; 91 
A teaſe with a Leaſe madefor years, Provided alwayes, and 
Proviſo and It 15 covenanted and agreed between, 8c. And 
Corenant. the Leſſeedothcovenant, That neither he, Exe- 
cutors, nor Aſſigns, ſhall alien or grant this term 


tO 
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to any without the aſſent of the Leaſour , except Nortoalien 
it be to his wife or one of his children, DR 

The Tenant for ycares dycth and his Execu- 
tors grant the Leaſe unto one of the ſons of the 
Leaſce, the opinion of three Juſtices was that 
the ſon could not grant over his Leaſe unto a 
ſtranger withour licence, but three other Juſtices 
were of contrary opinion , and ſaid thar the re- 
ſtraint was determined by the graunt untothe 
ſon, the other Juſtices doubted hereof, and alſo A Conditien 
doubted whether it were a Condition or a Co. © Event. 
venant, Mich.5. Marie. 

Leaſe for yeares granted unto twe men , pro- Leafe unts 
vided that if they dyed within the terme, that the *v0,2 Proviſe, 
terme of yeares ſhould ceaſe and bee void ; the 
Farmers make partition of the land, and after one 
of them dyeth , the opinion of the Juſtices was 
thatthe Exceutors of the Tenant which had the 
moity ſhould havethe ſame, and that the terme pur; 7. 
ſhould not ceaſe and determine during the life of 
his Companion. | | 

Bur ifthe Leaſe had been made for lives it had Leaſc fer two 
beene determined by the death of one of them, '"* 
HMich.z.E.6. Farringions Cale. 

Hyndethe Land-lord doth Covenant with his 4A Covenant 
Tenant without naming his Executors or heires {tf Quite 
in the Leaſe, to pay and diſcharge quit-rents, and 
dycth, the opinion of ſome Juſtices was thatthe 
heires and Executors of Hynde ſhould not pay the 
quit-rent, for the Covenant bindeth onely the 
perſon of the Leaſſor, and the Covenant dyeth 
with him, Paſ.3.CHar, 

Tenant 
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oa by Tenant for yeares, tenant in Dower demiſeth 
Dower. AJandfor yeares rendring Rent, and dyeth , the 
heire cannot bring an action of Debt for his Renr, 
per Fitzh. Fitz Iames & Inglesfeild Juſtices 24. 
H.8. 
By tenantfor Agndif Tenant for life letteth lands for yeares 
Life yoid. _—_— rent and dieth,the Leaſe is good. 
En of Thelike is of a Parſon of a Church, but other- 
__ wifethe Law is, ifa Parſon doe makea Leaſe re- 
| ſervingrent, and his ſucceffor dath receive the 
rent, this 3ffirmeth rhe Leaſe for life , but other- 
wiſe it is upon a Leaſe for yeares, for when it is 
Acceptance of void by death the Leaflor cannot make it perfet 
Bone: by any acceptance of Rent, 4.#.6.f0.26. 
A Leaſe for A Leale made to 7.H. for life and for 3. yeares 
-—— way after, ir is good as:-well for the one as the other, 
and after his death, his Executors ſhall have his 
terme of three yeares,per Cur. 50.Affile. 
Tenant for A Gardian of an heire in Knights fervice ſhall 
yeuesGardian. not put out the Tenant for yeares of the Anceſtor 
of the heire, per Cur, 

And the like Eaw. is of a Lord that hath land 
by Eſcheate 36.H.8. yet holden contrary in the 
new Natura brevium, FitFherbert. 

_ wow, Landis demiſed for foure yeares and afcer the 
Leaſes,  Leafſor and Leafſee demiſeth the land unto ano- 
ther man for 60. yeares., this a good Leaſe after 
the foure yeares are ended,per Cur. | 
Aſccond Leaſe And note thatif I make a Leaſe for 20, yeares, 
wope i begin= and after I letthe ſame land to another for 60. 
yeares, the ſecond Leaſe ſhalltake cffed for 60. 
after the leaſe of twenty yeares is expired per Cur. 
Bromely 
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Bromely & per Cur, Temp. H.8,& 2. E.4.f0.11. 

And if a Leaſe is made of woods by yeares the 
Leaſſee ſhall have the Hawkes and other Fowles 
breeding in the ſame , but otherwiſe it is if the 
Leaſſor reſerveth the trees and woods, 16.E.4.2. 
14.H.8.f0.1. 

Iſſue is joyned S7 dimifit modo o& forma , and Ifhc joyned, 
the Jury did tinde the ſpeciall matter adjudged per Me na pods 
Car. that modo & forma was not matcriall ; bur © 
the chiefe matter was $7 4imzfit. | 

Ifſue was joyned abſ7e hoc , that the Leaſfor T<afourhath 
did demiſe, and adjudged to beea good Evidence 7%, the 
that the Leaſſor had nothing in the land of the ime of the 
Leaſe made, but in a Formedey it is a good Tra- <<< made: 
verſe to ſay that the Donor had nothing in the 
land at the time of the gift, but he muſt ſay , or 
debet, Paſch,3. Marie. | | 

If a Parſon demiſeth his ReQory or Parſonage a parſonage 
for terme of yeares by word the Leaſe is good, d<miſedby 
for the Tenant muſt have the Tithes and Offe. PY415 8904, 
rings which are incidentto the Parſonage,and the 
Leaſe is good although there is no houſe thereon 
but onely the Church and the Church-yard, and 
the Tenant may bring his Writ of Zje7one firme 
if he is pat out. 

But the Tirches and Offcrings cannot be demi- 
ſed without Decd no more then rent can be gran- 
ted without Decd, per Cur.19.H.8 fo.12. 

A Leaſe is made to me of lands for one yeare, ATLcaſe from 
and ſo from yeare to yeare at the will of the-par- yearetoyeare. 
ties, if one yeareis paſſed and another ye2rc- is 
begun, my Land-lord cannot put me out till my 
O2 ſecond 
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ſecond yeare be ended , and he muſt give war- 
ning halfe a yeare before the yeare is ended. 

And the like warning muſt be given toaTenant 
at will, but otherwiſe it is of a Leaſe for yeares 
or for during the life of another man, for in theſe 
Caſes warning 15 not to bee given nor required, 
14.H.8.f0.16. 

A Leaſe is made of land for terme of yeares, 
the Tenant ſhall have the land for two yeares and 
no more , for every Leaſe muſt expreſſe the 
terme certaine when to beginand when it endeth, 
and the yeares being not expreſſed certaine , the 
renant cannot have it but for two yeares, and for 
no lefſethen two yeares, per Fitzherbert Juſtice. 

A Leaſe of land for ten yeares at the will of 
the Leafor , theſe words ( at the will of the 
Leaſor) are void, becauſe they are repugnant per 
Crooke Juſtice, butother Juſtices.contrary,and that 
it was but a Leaſc at will for the incertainty, 14.H. 
8.10. 

Tenant of the King holding lands in chiefe di- 
eth, if his heires before livery ſued and maketh a 
Leaſe for yeares, the Leaſe is good,except there 
is an intrufton found by Office, and an Office 
found after the finding the dying ſciſed of the Fa- 
ther and no intruſion hath: no: relation: unto the 
death of the Anceſtor, but for the profits and not 
ro defeatethe Leaſe, for the freehold and inheri- 
tance remainethin the heire. . 

But if an Intruſion is found by Office againſt 
the heire, then a Leafe made by the heire is. yoid 
and the witec ſhall loſe her dower, ,2uianullum ac- 
| | creſers 
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creſcit ill} liberum tenementur RI Domino 
Reei fecit fidelitatem, 1.H.7. fo.17.0 4H.7. ; 

It an Infant maketh a Leaſe it is not void but A Leaſe by an 


voidable, and ifat his full age hee receiverh the 
rent, he affirmeth the Leaſe and maketh it good, 
14-H.8.f0.29. 


ant, 


But if an Infant or a man by duresof impriſon- And by a man 


ment doth make a Leaſe for yeares, and rt 
nant cntreth, ; theſe may bring their Aſliſe againft 
the Tenant, per Brian Fineux & Frowick Juſtices. 

But ifan Infant or aman by dures of impriſon- 
ment doe make an eſtate of freehold and they 
themſelves doe make livery and ſeifin,the Law is 
otherwiſe, for they inthis Caſe cannotenternor 
bring their Aſfiſe, nor plead non eft faitum , al- 
though it is in writing , but in an ation brought 


for the recovery of land, they mult givethis mat- 


terin evidence, bur if they doe give livery and 
ſcifin by a Letter of Attourncy and not by them- 
ſelves,the Law is otherwiſe, forthen they may re- 
cover the land againe by Affiſe or by entry, but if 
a feme Covert do make ſuch an eſtate by writing 
itis void. 14.H.8.f0.19. 


e Te- *F 


iſors 


If Idoe give licence to a man to enter and OC- Licenſeto en- 


cupic my land for a month or for a yeare, if I doe **: 
bring an aRion of Treſpaſſe againſt my Tenant, ©* 


he muſt plead that hee doth occupie my land by 
Leaſe and by licenſe,per Cur.5.H.7. 


and to oc- 


py land, 


A Leaſe for ten yeares is made of land, 8c. A Leaſe for * 
and after the Leaffor demiſeth the ſame unto a- 22-ycares,2nd 
after the Leaſe 

nother man for twenty yeares, the ſecond Leaſe {+ jerreth the 


5 good for the laſt ten yeares of the ſecond Leaſe ſme for 20. 


O 3 | after yeoarcss . 


Lieafe for yeares. 


afterthe expiration ofthe firſt leaſe of ten yeares, 
Mich.26.H.8. TE. 3 A ETON 
- 'Butif I make a Leaſe to 10h» Germay: for life, 
and after I letthe ſame land to you for 20:yeares, 
this {ſecond Jeaſe. is. void.except itipafferh by-a 
Grauntin a Reverfion with atrourgment,.ifor a 
Frechold is more:-perdurable and more worthy in 
Law themalcafe for yeares is, 37 H.8.& 1.E.6. 
yet if Tenart for life dyerh within' therime, and 
before theexpirationof the leaſe of 207ycires, the 
reſt of the'ycares'to'come are goad , 37. H.8. 
26:M;$; 12517 39 $3! | 
A Parſanddemiſeth his ReQory.or Parſonage 
for termeof:ycares by word, this is a good leaſe 
and theremant\ſhell have 'the tiches andoffcrings, 
for they are incident to the Parfonage, and the 
leaſe is good although there is no houſe on the 
ſame;bur onely:the Church andthe-Churchyard; 
and iFthe Tenant is pur-.out' he-rmay have his E- 
jection firme, "but the.tithes of a Parſonage demi- 
ſcd and letten without Deed and by word is void, 
and ſo is any Reverſion granted without Deed , 
bur a leaſe of a Parſonage-with the tithes to the 
.  ſamebelongingis good by parcell and-not with- 
' out Deed, per Car. Trin. 6.H.8.5.H.7.f0. 8.19. 


Executors pur-= H.8.f0. IO. 


Two men having aleaſe for yeares as Execu- 
tors to 7.6, and after they purchaſe the Reverfi- 
on of the ſame infee. the leaſe is extin&, but the 
Executors ſhall bee charged with tho leaſe as Aſ- 
ſers, but if they have the leaſe as Executors., and 
there is meane leaſe in Reverſion for yeares , w_ 

Ai aftcr 
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after they purchaſe-the Reverſion of the ſame 


landin fee, the firſt leaſe. muſt remaine hy. reaſon 
ofthe firſt Remainder, 4.8.6, i; + 
.. Lam poſſeſſed of a leaſe for yeares, and I-grant 
to 7.8.ſo-many yeares of the ſameas ſhall bee be- 
hindeto comeat the time of my. deceaſe for this 
is certaine , bur in the firſt' place: I-being the 
Grantor may. live all the: threefcore yeares, and 
then.atthe time of my;deevale no yeares will re- 
maine, 7:E.66: ' 25:7 he feiee RIB 
I make a leaſe of my cattell ,- as of Oxen or 
Sheepe rendring rent to me, or for every Sheepe 
4-pence, and for exery Sheepe loſt 16.pence, this 
is.a:good leaſe, 5H; rn ffh en che 3 nada 


«> - 
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It land is demiſed for yeares-paying rent,:ifthe 
rent is unpaid the Leaſſour may have an a&tion'of 
Debt, oran aRion of Coyenantat his,choiſe,:for 
a leaſe by, Deed is a Covenant ,: but if .egovenarit 
by Deed that. 7.-G.. ſhall have my land:fot. 20. s. 
this is no leaſe, per Finenx Juſtice, 2 1.H;7.f8.36. 

And note that tenant for life or for yeares mult 
pay: their rent alchough-the. leaſſonr:. will. give 
them no acquitance;, -for jf.anaction-of Debtis 
brought for rent reſeryed on aleaſe upgn:an Ob- 


Leaſe void for 
the incertairty. 


A Leaſe of 
Oxen and o- 
ther Cattell. 


The Landlord 
may have an 
action of debt 
or Covenant 
forhis rent. 


Acquitance 
for rent or 


debt. 


ligation'with condition for tlie rent levied by di- , 


ſtreſſe or: payment pleaded is, good without ac- 
quitance, but an Obligation ſingle cannortbee a- 
voyded without acquitance , -far'd Specialty can- 
not be avoyded without ſpecialty, 8.16. AfiifsPafe 
37. Look in Obligations. |. 1 oo I | 
Termor for yearcs by Indenture: doth cove- 
nant and grant, that if hee, his Executors or al- 
O4 lignes 


Leaſe ypon, - 
Condition. , 


Leaſe for yeares. 


A Leafe from 
3- yeares to 


phxec yearese 


Timber demi- 
fed except, Kc. 


figncs alien , tha then ir ſhall be lawfull for the 
leaſſour to recnter, after the Tenant for yeares 
maketh his wife Executrix and dyeth, the wife 
traketh another husband which alicneth , ſome 
Juſtices wereof opinion, that alicnation was no 
breach ofthe Condition, becauſe the ſecond huſ. 
band was poſſeſſed by the leaſe by law and nor as 
Afﬀgnee, B.as they by the Curtefic of England, 
and the Lord of a Villein arc, but Browne and 
Shelley Juſtices opinion was , that the Condition 
was broken, and the husband was affignee in the 
law, and- the land ſubjet unto the Condition in 


' whoſe hands ſoever ; bur after this Condition 


broken, if the leafſour maketha new leafe before 
he hath madecntry, the leaſc is void,per Cur. P.z. 
28.H.8. | | 

Lefſour covenanteth that his Tenant for yeares 
ſhall have ſufficient hedgebooteby aſſignment de- 
livered, and fewell, Sheley Juſtice opinion, that 
the tenant for yeares cannot take any without aſ- 
ſigncment , 944 modus & convententia vincunt 
legem, and the Copulative ( and fewell) maketh 
that he cannot have likewiſe fewell without af- 
ſignment, but Ba/diz Juſtice. 

Leaſe is made for three yeares and thoſe en- 
ded for other three yeares during the life of the 
Leafſee,per Car. this bur a leaſe for g. yeares, but 
if the leaſe had beene, and fo from 3. yeares to 
3.yearcs duringthe life of the leafſee with livery 
and ſcifin, thenit had been agood leaſe, 

Tohnſondemifeth divers Cloſes by theſe words, 
demiſcth, - granteth and to farme letterh rheſe 
Cloſes, 


_ is, adjudged Waſte, per Car. for the tenant 


_ Trin. Hil. An.2. Mary. 


Leaſe for yeares. 
Cloſes, &c. together with all manner of timber, 
wood, under-woods, and hedgrows, (except the . 


great Oak in ſuch a place; ) The tenant for years 
cutteth down timber-in a place where no excepti- 


for years with the timber demiſed unto him can- 
not cut down the timber, and this word Graunt 
in the Leaſe but a word of demiſe. | 
| Leaſe is made for tenyears, after the Lefſor by XYEhn5 pur 
Indenture demiſeth theſame land unto 70hnſox for 
other ten years, to begin at Michaelmas; The firſt 
Tenant for years dothpurchaſe the Reverſion of 
his Landlord ; 19-»ſfox,the ſecond tenant for years 
may emer at cMHichaetmas, Adjudged, per Cur. 


Tenant for years rendring rent granteth histerm Dificifinper 
of parcell of the land ro him before demiſed ; he TT 
umo whom this graunt was made maketh a feof- 
ment of the ſame parcel! : The Landlord cannot 
have his Aion of Debt for his Reat untill his 
reyerfion be recovered, 

Dia acceſſorum ſequitar ; As if a man bediſ. 
ſeifed of his Mannor untq which an Advowſon is 
appendant; If deſcent be once caſt in the heire of Rentloſt be- 
the Diſſeiſor, be cannot jpreſent before he hath forthe reverſi 
recovered the Mannor, but otherwiſcit is before * Fee: 
a deſcent isin the heir of the Diſſeiſor; for never- 
theleſſe the difſeifin he/may preſent becauſe his 
entry was congeable : Likewiſe the. Landlord 
upon recovery of the land may arreſt the firſt te- | 
nant for his town, for the privity which is Privizy. 
between: him and the firſt tenant, becauſe but 
 parcell. 


 Largfe Fr Ware» 
parcell:of the land is - demiſed. And ſo- ir is 
when but parcel] of the terme- of yeares. is 
oraunted.” , 5 30: 1 Oe RT 

| Andthe Rent cannot be apportioned, for be- 
fore the ſtate-of Qu/a-emptores terrar. No appor- 
tionment was of rent by the act of the party, but 
by the a of the Law; And particular eſtates 
doe ſtill remaine of the. Common Lavy.; Trin, 
246 HS. :::: 13741 55 | 

 Termor for years rendring rent, granteth par- 
cell of his term of years unto Harriſon, the Rent 
not paid, the Leſſor cannot have action of Debr, 
nor ation. of Waſte againſt 47riſov. Theſecond 
Leſlce becauſe there is no. privity. between him 
and theLandlord;ButiftheTenant for years gran- 
_ rethall his term of years unto Harriſon,the action 
of debt: or 'waſte 1s. liable againſt Harriſon, for 
there is :privity between the Leſſor and: the '{e- 
cond Leſſee. Paſc.5.H.7. fo.19. Hil.t, Hp. f0.9. 

Tenant for years covenanteth in his leaſe to edi- 
fie without theſe words, Executors ; The tenant 
dieth, the Executors ſhall be charged with this 
_ Covenant, although they benot named- nor ex- 
preſſed, but the heir ſhall not be charged in this, 
norin an Obligation except heir be exprefled and 
named, per Fitzh, e&& Shelley Juſtices ; Baldwins 
opinion,that Executors ſhall be charged,although 
not expreſſed in an Obligation, but this ation did 
ſound but unto damages and toete which is but 
action perſonall, Que moritur cum perſona, Trin, 
28. H; 8. | 

A Prior maketh a leaſe of the demeaſnes of 

a 
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a Mannor for life reridring rent, the King after the A Leaſe of the 


diſſolution of the ſaid Priory; maketh aleaſe ofthe 
Mannor.theRent and Reverfion of the demeaſnes 
of the Mannor doth pafle. £20 
; Akaſe is madeof a Collcdge for years;nothing 
is demiſed bur the Scite of the Colledge, whichis 
the circuit or compaſle of the houſe only, & inthe 
Book of Aſiſe 29.rent was granted percipiend, de 
Hbbathia, the Scite of the Abby ſhall beonly-put ' 
in view .of theſame. :! :; - 2- = 
Nate that a man letterh a Mannor for terme of 
years, in which there are many Copiholders, and 
afcer a Copiholder dieth, the tenant for years of 
the Mannor may grant Copihold land for lives, 
and may admit tenants to hold by.Copy, &c. and 
good although the Farmor holdeth the Mannor 
but at will, or durante bexeplacito, Brook-in titulo 
de Ten. per Copy. 27. | 13 EY 
Alcaſe of a Park is made for yearsto me, my 
Landlord doth except the woods and: under- 
woods, Shovelers, Herons, and other Fowles 
which do breed inthe ſame;:if the Landlord: do 
take the Fowls, if I being histenant do bring my 
ation of treſpiſſe againſt him,. he may juſtifie by 
reaſon of this exception: Andif I rake the Fowls 
breeding there, my Landlord may. bring his aQi- 
on of treſpaſſe againſt me by reaſon of this excep- 
tion: And my Landlord: by this exception ſhall 
have all the woods and trees, and all that which 
commeth by reaſon of them and the ſoil, but I be- 
ing his tenant ſhall have che paſtures and feedings 
under the trees, 14.H.8. £\ 5 LOO _ 
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| Exceptions, & [If the Leſſor except and reſerve a pond or river, 


Reſervation. he ſhall have the fiſhand the Fowls therein being 
'- or breeding. | | 
It he doth except a Warren, he ſhall have all 
rhe Conies, and yet the Warren is bur a 
Liberty. | p | 
Egrefic andre-= Andif exception and reſervation is of a Par- 
greſic ofcom- Jor, Chamber, or Stable, the Law doth give me 
mereſeever, to Of COMMON right, being leaſe, or way, or mean 
hayethethings to the things excepted to havethem, which is free 
mm egreſſe and regreſſe into the ſame, per Brudenelt 
Juſtice. 14. H.8. 
Wha things - But Tenant for years ſhall poſſcſle all things, 
Tenantsfor AS graſle, quarrics, coles, conies, partridges , 


"years haves mines, and hedge-boots,plow-boot, houſe. boot, 


tie - and all other things not excepted, 14. H. 8. 
per. Cur, | 

Exceptlonins Note that the nature of an exception is to re- 

_ ſtrain things before ſpoken of,and of new things, 
Trin.z36.H.8. Wiltſhire, 

And note that a reſervation or exception can- 
not be good to him which giveth nothing, nor 
to him which hath nothing inthe reverſion. 

Forif I am ſeiſed of land in. fee, and give the 
ſameland in taile, reſerving to me and ro my 
wife rents,&c. my wife hath nothing by this re- 
ſervation becauſe ſhedid give nothing, nor hath 
nothing inthe reverſion. 

And if the husband doth give land in fee to 
hold to him, ſhe hath no intereſt herein, 

_ Tfthe Landlord or any other by his direRion, 
or commandement doth take. any of the Land 


away 
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away demiſed, or any ſmall partthereof demiſed, 
or letto farm to his Tenant for years, he hath 
herewith ſuſpended his whole rent, and hath loſt 
the ſame during his leaſe, or untill ſuch time as the 
Tenant hath re-entred unto the ſame parcell fo 
withholden, before which time theLandlord hath 
no right to have any rent. 

But ifthe Tenant for years do re-enter into the Rent ſuſpended 
ſame, then the rent doth revive and commerh Cs 
again ro the Landlord, bur only from the time of the Tenane. 
the re-entry made by the Tenant for years, -and 
anthis caſe the Law is clear, per Foſter Inſtice. 2 
r I make a leafe for terme of yeares reſerving Oo 
rent, and after an Obligation. is made to me for Lefor, ifhe 
payment ofthis Rent; If I after docenter into any © cnecrinto 
part or parcell of this land I have loſt the penalty Cn 
of this Obligation, becauſe the penalty depended 
upon an intire thing, parcell of which is diſcharg- 
ed by my ſclfe. Paſ.4.2.7.f0.6. 

A leaſe is made to me for eight yearesif I lived Leaſe made ro 
ſolong,and after, the Leſſor by Indenture demi. gfnaneer 
ſed the ſame to another for ſixty yeares, If I | 
being the firſt tenant for yeares dic, the ſecond 
tenant ſhall have the land for the refidue of the 
yeares. Chedingtons Cale. 15.Eliz.R.P. Plowden 
Com, . | 

Landis demiſedto me for yeares, by Deed in- Avtead uy 
dented rendring 10.1. Rent yearely to my Land- genre. 
lord, &c. at the Feaſt of Zafter, &c. And in. the 
ſame Indenture, I doe bind my ſclfe to-pay the 
ſame Rent, at the day won mm inthe In- 


denture, orif Idoe bind my ſelfeto pay this —_ 
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Tenant for 

years bound to 

ſeek his Land- 

lord to pay 
rent. 


Tenant not 
bound to pay 
rent but on the 
ground, 


Acceptance of 
rent. 


Rent tendred, 
Landlord refu- 
ſeth. 


by another Deed to my Land-lord as is compre- 
hended in the Indenture; This is a Collaterall 
ſurety for the payment of this Rent, and doth nor 
depend upon the Leaſſee according to the matter 
of the Leaſe, For in this caſe I which am Tenanr 
for yeares, am bound to ſeeke my Land-lord to 
pay him his Rent in every place where hee may 
be found, otherwiſe I have forfeited my Bond: 
But otherwiſe itis if a manletteth Land to me by 
Indenture for years, rendring rent as before; And 
by the ſame Indenture, I and my Land-lord are 
bound each to another, that both of us ſhall pers 
form the Covenants in the Indentures, I which 
am the Tenant am not bound to pay this Rent in 
any place but upon the Land, this diverſity ad- 
judged to be good. 22.H.6.f0.57. 

Landis demiſed to me for yeares by Deed in- 
dented, rendring 10.1. Rent yearely to my Land- 
lord at the Feaſt of Eafter,&c. And for default of 
payment thereof, I doe binde my ſelfe ina penal- 
ty, if at the day the 10. I. is demanded, And I 
being Tenant for yeares doe not pay the Rent, 
andyetafter my Land-lord doth accept the Rent, 
this acceptance doth not conclude my Land- 
lord; Butthar he may recover the penalty per C#r. 

And if Land is demiſed for yeares rendring 
Rent as aforeſaid, and for default of paymeat at 
the day, the Tenant bindeth himſelfe in a penal- 
ty, atthe day he rendreth the Rent,and the Land- 
lord doth refuſe it, the penalty thereby is ſaved: 
And if the Landlord after doth demand the 
Rent, andthe Tenant refuſe to pay it, the Penal- 


ty 
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ty is ſaved, and ſhall neverbe forfeited nor reco- 
vered. per Car.41.Ed.3.& 46.E4.z. 

The husband and wife ſclleth, and maketh a Rent by Cove- 
fcoffement of the land of his wife; And the Ven- (none or, 
deeor buyer by the ſame Deed,or Indenture doth Releryation,or 
Covenant to pay an Annuity to them during !*ndring ar 
their lives, the husband dieth, the woman recei- 9;ns x4 wool 
veth 10.1.which was her Annuity, This receit was ings a diffe- 
no barre againſt her but that ſhe may recover *** 
the land by a Cui #n vita, forthis Rent was due to 
her by Covenant, or Annuity,and not by reſerva- 
tion of Rent; Burt if the husband and wife had 
made a feoffment of the land of the wife, and by 
the ſame feoffment had reſerved Rent, and after 
the deceaſe of her husband ſhe accepteththe rent, 
this doth barre her,but if her husband alone make 
the feoffment, ſhee may nevertheleſſe that ſhe 
'received that Rent, recover her land by her Wric 
Cuiin vita contradicere non potnit, becauſe ſhe was Acceptance of| 
notprivie to her husbands feoffment.26.2.8.f.2, 259 3 lale, 

& Cur. Tenant in taile, the remainder over 
maketha leaſe for yeares, rendring rent and dy- , 

. . : . cceptance of 
eth without iſſue, and he inthe remainder accept cnc ofhim 
rent, This acceptance doth not binde him, for whichisince- 
whenthe ſtate in taile was determined, all which 224&cin 
was compriſed in that was determined; And thus 
the leaſe void, For he inthe remainder claimeth 
nothing by the Leaſſor.r.Z4.6. 

Ifa Tenant intail,or a man ſeiſed of land in the —_— 
right of his wife, demiſeth land for yeares and di- j{1c, 
eth, and the wife, the iſſue in taile accept the 
the rent; The Leaſe is affirmed to bee good. 


2.Hen. 7.38. 


— — 
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Acceprance of A manhaviog a leaſe for years, and taketh a 
Nondeth the New. Leaſe of the ſame, The acceptance ofthe ſe- 
firſtleale., =cond leaſe maketh the firſt leaſe void, per Brude- 
nefl & Brooke Juſtices. 14.8.8.f0.15. 
| n= my of A Biſhop demiſeth land of his Biſhopricke for 
Succefſo; ofa YEAres rendring rent and dicth, and his ſucceſſor 
Biſhop. accepteth the Rent, this acceptance doth bind 
Acceprance of Rim; For the Biſhop hath fee, and may havea 
rent byaPar- Writ of entrie ſine afſenſ capitali ; But other- 


ronorPre- = wilcit isin caſe of a Parſon, or Prebend, which 


can have nothing but a Turis utrum.14.H.8.f0.12, 
per Carrell, 12.H.7.f0.38. But looke the Statute 
of El:7,13.cap.1o. That a Biſhop, Deane, and 
Chapiter, may make a leaſe for 2 1.ycars or three 
lives, Ceo Statute doth not extend to Biſhops but 
a Statute CAnno primo EliFab., doth cxtend to 

Biſhops. 
Waſtety. Tenant forlike, and he in reverſion doe joyn 
indheinrever- £O let a leaſe for life, and the Tenant maketh 
fion, waſte,both ofthem ſhall joyne ina Writof waſte, 
andthe Tenant for life ſhall recover the freehold 
and he in reverſion ſhall recover the damages, 
and ſo it followeth that the leaſe is the leaſe of 
the Tenant for life, as well as the leaſe ofhim in 

| reverſion. 27.8.8.13. 

Leaſe by 2 A leaſe for yeares is made by a Parſon, or Vi- 
Parſon or.Vi= car, of lands, and after doe change, The ſucceſſor 
fn cr may enter, for his, or their ſtate doe ceaſeas well 
ledge, by permutation or change, as by death; But a 
leaſe made by a Maſter ofa Colledge, which hath 
a Colledpe., and acommon Scale, the Law is 0- 
therwiſe,for inthis the ſucceſſor cannot enter per 
Cir, 
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Car. 2 Henr, 4s. fol. 5. | | 
Land is letten quarts Die Iannaril,To o hive and- 
to hold, &c. for forty years. rendring rent-at-the 
Feaſt of $. 2Hichaelthe Archangetl,and at Eaffer 
by caven portions; Andifa man ſe rduxMe Dre Ab 
guſtigranch Annuity to bo paid- anmmally'ac'the 
Feaſt of the TYHnnumtiatim and: S; ke et 2o.l. 
yet the Grauntee ſhall hive his rent firſt at 2777Þ., 


and not {loſe ir, Mich.a, Karts; aiidged to/be + 


gout Law. 
 Alcaſe is madefor life, and: atiene' Lefſor 
unceths the eeverfion unto another; :afrerithe 
h'of 7.8. the tenane for-life;,: Rab 92-yi 


then next following,thisis good whdioutAnoutn- - 


ment, becauſe it hath irs commencement afterthe 
deith:of the: Tenanrfor life; 'Sothir thefrenant 
for life ſhall not be attendant unto the Graumee'; 


Rent to be 
paid at firſt 
traſt comming. 


notthall make an/advbyric'uponhim, noryet an =; 


aQion of waſte, nor any: thing” elſc; pey Tadbriins 
. Car: inT 
Commenter Regqp | 2500! > 3G 197 OL 

ctanrid] -teceeth, fans for yeus ren- 
dringrent, and dieth; the leaſe is voyd; and if the - 
heiredorh cheren; ie-doth'nor'makerthe 


leaſe good, for iewas vayd #thefirftiSbuvortier- - 
le Sofa where voydablesgr And the _- 


The Lawis ofa Parforfor'a Prebehd avhichimake 

alcaſc for years and dic, Mich.2.H.; 

4417.22. H. 8; ua Jeet Temes, 

Inflices;': ; S. }.5 £4 13? ala 36; w be 27 

Tenant in taile demiſerk his Larid fot evan 

years, rendring rent, and _ andrhelcaſce = 
ret 


CO__ Ty amy, 3 Wo Plowitty . 


% F , : 
e009 © 1766 


+ fois Tt.H) AE of; 
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teth the ſame over for ten yeares, andthe heire of 
: . thetenantin raile accepteth the rentof the ſecond 
1" Jigaſecy, this. —_—_— ofthe rent; isno affirma. 
_ tonofibe Leaſe, fortheretia nd privityberweene | 
the fecand Lealee and him, but otherwiſe if he 
had-paidithe renta5-Bayliffe ro the firſt Leaſee.. : 

+ Andifahe firſt Lcaſcehad. letren. ove? all bis 
torracjo parcel of the lapd.lnſt demiſed to bim 


» Add1dhisAbence;paygiitherent whe iden 


2 Sod relerving'Reat ſand Ayer; -4 


faile, this affirmeth the whole leaſe becauſe the 
x6Nt; ypenaJlea cannot'be gpportioned, 33: #.8. 

21008] : hold ataiibreadring' rent-and 
E. kaite, late the .rxot 1 this a6 


wn. 1 
nmaydedicaſtinea Reenukorkoahlite, v4:Hk$> 


n—_ o0& oa rot hag od to Horſt Ul ot 


note: that where-the: Reverſion/is detor- 
and:tþo-namef ſuccefſion altered, : acc 

| —_ Rents. ofeva-purpaſayforuifi tenant, 
Dower or any particular Tepant\tnakeaikeafe 
heElinithe Reyer- 


--:- GomorRemaindet Acceptithercpt;::this _ 


tatedainaotaſime thelcaſe, boethe Kevcrſ 
isslterod; Friar» FIR Ayer e240: 


"OI: ; = Qeefthar=tenant for 72058 ſhall have Fes 


plowbapt haufebootand "nt lawof 

TI. not expreſſed or otherwiſe 

leaſe; burif{he:gakertimarethen 

is neceſſary, ation of Waſte is Tyable agaioſthing, 
 Hikzx:H6. eF:12 £83: ir! 37g 1 

e _ Houle: tuinQns: 2 the time of. the.making 

15% ene! 
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the Icaſe before the-entring. of che Tenant; 'orif 
the timberthere, as beames, groundcels, &c: -are 
putrified and conſumed, or withir'the terme doe 
fall downg, the rcnantſhall norþectiarged.i inlaw 
therewith oi replire cxcep t: hes be: bound ts re- —_— fog k 
paire ichy, Covenant; yeohy mayfcll'tieber and * | 
trees-00the fame ground to'doe repacadong, and 
juſtifictheſame;773s.14; 919. 2123 

Bu, ifrhe houſes are inidecnyravcte «of A Covenant 
the leaſe or:putrificd ; ;and the” Bafwforgtby his © Faire 
Indentute Covenanteth:to!repuire the ame and — 
doth nor, heis toi beepaiſhed? in-af AAiondf ]- . 
Waſtc: > 3.2 15q019 20WO w2111 bait eat 3s 

.- But: if che Legſourrorlandlond $68 COVEDRAT Leaforr doth 
to repaire and-will nor, en fot heares Aly Covenant to 


repaire-andftay-fomuch: _ — rs. *oogg 
the: * Nt Tikes rent-2%; 2 Tenane repai 
Gmc,,am) homiay:fcliitimbe ring mayre- 
rings:andropdrations 1 Ce n_ = 0 
wpotithegroundor-linddemiſed;2+ ed fmt 
£ O repairs 


2}, Texmorfor years byIndentare 
to repair&.an his owne Proper: ret Ul? 
houſe docayad:im: onda $ chie\"Pr 
for yqares llcth nreesupe attis 
repaireth with the ſame, eTAnDbora bring 
his ation.of Wiſts! againfthim-,'Thetenant for. 
yeares dothjuſtifizchetollinzf6r.reparnivhd/the 
Leafour- cannot-replie ro) himſdie>by ifeaſorf'sf 
the .Covetiant;fot as'nntothar he nbſthelpehitn 
ſcife byaRiori of Covenant ;; ard 'fo.ifth . 

larkey Ecafort»> oth: Coventhty6%hh8! 
Tn and willnot, the: Lenſe fehantiHo Fe 
P2 yeares 


- 
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yeares may fcll Timber and repaire the houſe, 
&c. ſo that the Timber doe grow or ſtand upon 
the ſame ones, and juſtific the ſame inan aRi- 
on of Wale broughtagainſt him, Piſ.3.E/;2, 
A houſe burned . ., Tenant for yeares is, &c. and his houſc is bur- - 
being demilcd. ned againſt his will by his fervancs, or by any per: 
fons p = nt? or burned, hee ſhall bepuni ©d 
therefore, except it be burned with thunder or. 
———y x, te gene er AR of God, or by 
332454 07 s qaemics;/7#Hn.12;H:8.f6.8.: 
A houfe bur- — yearesdoth Covenant for him, his 
mn Execurors,&c.;to ſuſtgine-and repaire the houſe - 
© at his and their owne proper coſts and charges; 
1... the-privcipall beatt.in Timber wdrke being de. 
.-:1:1.-5 > Cayed for default of:reparations, or otherwiſe in 
--- -- 1: defayltofghe;TenantorhisExecutors onely 'cx- 
.-. ...-.; ceptcd, the houſe isaftcrburned in defaule of the 
597 0747 pier Executors,; adjudgedby: greatadvice, 'that.in af 
—_— __ of Covenant hrought- againſt Executors 
:atahT Gs; be recovered. of: the goods of the 
7 212 Toltarraadaotaftbtirom goods goods,if the goods 


wes eftatorare Ng og we 15.807, , 
nquapties - fan: and; his wite, Farmets: of a «= ih 
re - Called bythel threeConics iti Fleetefreet, 


Thorſon makcth a tleaſc of parcel ofthe: terme, 

(with. theſe, words, Exgeptthe ſhops co:my pur- 

poſe). he- dycth;,, bis with o catreth intothe Shops 

whois ejeacd by 9jeHiove firme, adjudged per 
Car,;tharghe exceptions of the Shops By Themp- 

ih fonthue was but temporary to himſelfe,thar is,bue 
during his owne life, becauſe theſewords Exocu- 

tors or Aﬀfignes were not exprefſed inthe excep- 


ron; 


2) 


Pars » 
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tion, and that the exception'of Shops in the leaſe Exceptionina 


is void, becauſe it is repugnant to the firſt letting 
of the Shops. 


Leaſe re pug- 
ngane, 


In gjettone firme, the Tenant for yeares decla- Entry inco a 
reth ofa Leaſe made to him by. the' cight day of E**+ 


May, &c. to have and to hold to him for oneand 
rwenty yeares from thence next following, by 
vertue whereof after that is the ſame day he en- 
tred,8c.it was adjudged to be good,for itcannot 
be underſtood that he entred before his terme did 
begin as a diſſeiſor, for theſe words ( from 
thence) is to be underſtood that he ſhould enter 
immediately after the delivery of: the leaſe and 
not immediately after the date, and this word 
(after) declareth that hee entred not before the 
leaſe was made, Trin.11.E1:7, 


- A Leaſe made for 20,YEeares tothree men, and A Leaſe for 


after two'of them take anew leaſe for 30.: yeares 
to begin after the leaſe of 20. yeares or immedi- 
ately after the death of their companion , if hee 
chance to dye within 20. yeares he dyeth within 
three yeares after, the Juſtices did:doubt whether 
is in cletionofthe other two Leaſees'to begin 
their ſecond leaſe or terme or not untill the 20. 
yeares are expired, 


three men, and 
two of them 
take a new 
Lane. :. 


; The Reverſion ofa terme of yeares was gran-. The King is 


tedto the uſe of the Grauntor for life, andafter his 
deceaſe' unto the uſe of his Executors and Af- 
ſignes for the terme of 21.yeares; the Remainder 
over inTaile. & after the Grauntor is attainted of 
treafon and 'dycth inteſtate withour aſſign-ment, 
the” opinion of the Juſtices was that the King ; 
| P 3 ſhould 


- intereſted in 
the land demi- 
ſed wherche in 
the Revyerſion 
is tainted of 
trealon, 


Leaje: far yaaves. 


In expeRancy. 


Leaſe as cX- 
tia}, 


Executor of 
a Leale pur= 
chaſes the Re- 
verſion, th 
Leaſe is void, 


except there is 
a:meanc leaſe, 


Tenant for ; 
yeares- commit 
Waſte, 


ſhould have the terme as aforeſaid as forfeited to 
him, for the Grauntor had intereſt in the ſame, 
forir may well remaine in himſelfe in expeQan- 


cy, nevertheleſle his eſtate for life,” for ifhis Exe- 


cutors doe take it, they take ir not as purchaſors 
totheir owne uſe, bur they ſhall have the ſame as 
Aſſets. 6 
_ A manhatha leaſe as Executor to Acher, and 
after he doth purchaſe the reverſion of the land 
in fee, thelcaſe is extinR, yer the Leaſe ſhall bee 
Aſſets againſt the Exccutors, per Hales Juſtice, & 
Wherewood, 2.E.5- | | 

Bur where aman hath ſucha leaſe as an Execu- 
tor, and there is a meane leafe in Reverfion for 
yeares, and he after doth purchafe the Reverſion 
in fee, the firſt leaſe muſt remaine by reaſon of 
the meane remainder , and if. a man doth let mee 
land for ten yeares , and after letteth the ſame 
land toanother for 20.yeares, if the firſt Leaſee 
doth purchaſe rhe land in fee , yet the firſt Leaſe 
is not extinct becauſe the ſecond leafe which is 
20, yearesis a meane betweene. the firſt Leaſee 
and the Fee ſimple which is an impediment of + 
Extinguiſhment, 2.E.6.f0.13. per Hales Inflice, 

Ifa Termor for yeares doe commit Waſte in 
a hedgrow which doe incompaſfe and invirona 


paſture, nothing ſhall be recovered but the place 


waſted, thart is, but the circuit of the trees and 
not the whole paſture, Bromley Chicte Juſtice. 
And the cutting downeof Oakes of theage of 
10. yeares or eight yeares is Waſte, becauſe they 
after may be timber,per Bromley & Hales —_ 


Leaſe for Jeares, 


— 
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But where there is no wood growing in a 
wood bur Underwood, the Termor cannot cut 
downe all; but otherwiſe it is where Underwood 
doth grow amongſt Oakes, Athes and other 
great trees, for here the Termor may cut downe 
all the Underwood , and the Termor for yeares 
may take Oakes and Aſhes, and ſuch other which 
are ſcaſonable, and which uſually bath beene fel- 
led every twenty yeares, or fixteene yeares, if it 
is ſcaſonably called Silva Cedue, 13. H.:7. fo. 21. 
per Brian, Brooke intitulo de Waſte 136.H.8.359. 

A man letteth lands for yeares rendring rent 
at the Feaſt of $. Michael, 8c. with other Cove- 
nants, if the Tenant is bound preciſely to pay the 
rent, in this Caſe he muſt ſeeke the Leaſour, bur 
if he is bound to performe the Covenants in the 
Indentures, the Tender upon the land ſufficeth, 
for the payment is of the nature of the reat reſer- 
ved, but the Law is otherwiſe 1nthe Caſe before, 
Brooke in Tender 20. enlecaſe ſupra, 196.22.H.6. 


57. Wo | 

TNoce that if a Common perſon letteth lands 
for yeares rendring rent with a Clauſe of recntry, 
and afcer he granteth the Reverſion over and the 
Tenant doth attourne, the Grauntee may enter 
forthe Condition broken by the exprefſle words 
of the Statute;zand the ſame Law is of the Graunts 
made by the King by the equity of the ſame Sta- 
tute, Brook tit. Entry Congeable, 139. 

And if a man letteth land for yeares rendring 
rent, and for default of payment a Reentry, it ſut- 
ficeth forthe Leaſee for yeares to tender the rent 
P4 upon 


Tenant for 
yeares, what 
wood he may 
fell. 


Silva Ceduas 


Tenant for 
yeares bound 
by Obligation 
ro pay hus ret; 
bound to per- 
forme Cove. 
nants., 


The tender of 
Rent the laſt 
day of the 
month. 


Leaſe for yeares. 


The tender of 
Rent the laſt | 
day of the 
month. 


upon theland the laſt hower of the laſt day of the 
Moath , if the money may be told or numbred in 
the meanetime, and ſo may the Leaſour demand 
the ſame the laſt hower of the laſt day of the 


month, Brooke in Tender 41. 


And if a man lerteth land the fourth day of 
January, to have 8 to hold for 4o.years yeclding 
and paying therfore.yearly at the Feaſt of S. Mi- 
chael and Eaſter by even portions 10. 1. the Te- 


' nant muſt pay his rent at Eaſter and Michaclmaſs 


A Leaſe untill 
the Tenant 
hath levied 
100, 1. 


| Leaſe untill a- 
100. |-is paid, js 
Leaſe atwill, 


by even portions, and the Leaſour ſhall not loſe 
his Rent at Eaſter , all theſe three Caſes agreed 
for Law 4:Maric, 1. Com.34.4. Marie Com. 177. 
& 172: 6.H.7.f0.3. Brooke in-Leaſes 65. q. & 5. 
E.6.Com.70. 1 

And note per Cer. thatif a man letteth land un- 
to another untill the Tenant for yeares hath levi- 
ed 40.l. this is a good Ecaſe nevertheleſle thie in- 
certainty thereof, 2. Marie 1.462.14.H.8.14-per 
BrudenellJaſtice, Brooke in Leaſes.67. 

Note that if a man doth let a Mannor for 
terme of yeares: inwhich'there-are many Copi- 
holders , andaftera Copiholder dieth\, the Ter- 
mor of the Mannor may grant the Copihold 
land for three lives and may admit Tenants by 
Copie ,' for the Cuſtome of England is, that the 
Lord for the time. being may admit Copihold 
Tenants by Copie,8:c. although that he hath the 
Mannor to hold at will, or durante brpeplacies, 
Brooke in Tenant per Copie, 27. 

Note thatif a man letreth Jand to me, to have 
and to hold to me till a 100.1;be paid without Li- 
very 


Leaſe for yeares. 


very and ſeifin, this is but a Leaſe atwill becauſe 

_ of the incertainty , but if the Livery is made the 
Leaſe is good to me daring my life, upon Condi- 
tion implied, the leaſe to ceaſe upon the 100.1. 
levied , Brooke Leaſes 67. per Bromely Juſtice & 
altos, | 

A man letteth land for terme of life upon 
Condition that if the tenant do not goe to Rome 
by ſuch a day, that his eſtate ſhould be void, and 
after the Leaſour doth graunt the Reverſion to 
another and the tenant doth attourne and doth 
not goe to Rome, yet the Leaſe is not void untill 
he in the Reverſion hath made his entry, Bromley 
Chiefe Juſtice, Brooke iz Cond;tion 24.5. in fine, 

' Notethat where a-man doth let lands by years 
- the Remainder over for life, the Remainder in 
fee, or reſerveth the Reverſionto himſelfe, here 
he inthe Remainder for terme of life may ſurren- 
der to him in the Reverſion or to him inithe Re- 
mainderin fee, and the eſtate of the Tenant for 
yeares is no impediment; foralthough this cannot 
piverthe poſſeſſion of the land , yet this doth give 
the poſſeſſion of the freehold which is the ſame 
which is furrendred, Perkins 155. 

Tleta houſe and 300.acres of land for lite, and 
after I grant the Reverſion &c. -Habend' the a- 
foreſaid houſe, lands and tenements,8&c. from the 
Feaſt of S. Michael next after the death or deter- 
mination or: intereſt of the Tenant for: life for 
21. yeares , the tenant for life dycth before Art- 
tournement, yet the graunt ofthe Reverſion is 


good, becauſe the words inthe Habendum of the 
houſe 


Leaſe upen 
Condition,en- 
try by him in 
Revcrſion, 


Surrender of: 
Tenant for life 
tohimin Re- 
verſion, 


A Reverſion 
gum babed. 
or 21.,yeares 
after the death 
of the tenant 
for life, 


Leaſe for yeares. 


A Leaſe to an 
ule, 


A Leaſe to 
ules- 


Leaſe by Te- 
nant in Tayle, 


Privity. 


houſe aforeſaid, and land is intended to be a leaſe 
for Rent which was reſerved thereupon, and 
therefore it was adjudged a good Leaſe without 
Artrournement, per Browne, Saunders & Samford 
Jaſtices. 54-1 | 

But Brooke Chicfe Juſtice ſaid that it was bur 
a grant in Reverfion and no Leaſe, but thatthe 
grant was good , ſo that the Tenant for life ſhall 
not be attendant nnto the grant nor make Avow. 
ry upon him, nor ſhall have an action of Waſte, 
nor yet any other thing , per Cur. Brooke in At- 
rournement, 60. in Leaſes, 37. the Caſe inter 
Throgmorton & Tracle. | 

If a man doe give a leaſe for yeares or land for 
yeares unto an uſe, this is good nevertheleſle the 
Statute, forthe Statute is intended to avoid Chat- 
telsro Ulſes to defraud Creditors only , as it ap- 
peareth by the Preamble of the ſaid Statute, 
Brooks, Feoffement to uſes ,60. 3. H.7.cap.4. 

If Tenant in Tayle lerteth land for twenty 
yeares rendring Rent and dyeth , the Tenant 
for yeares lets the ſame over to another man for 
10. yeares and his heire receiveth rhe rent of the 
ſecond Leaſce, the recciptof the rent is noaffir- 
mation of the Leaſe, for there is no privity be- 
tweene him and the ſecond Leaſee ; bur other- 
wiſe it is if he payeth the Rent as Bayliffe of the 
firſt Leaſee, and if the firſt Leaſee hath let over 
all his terme in the parcell of the land letten, and 


- his Aſſignee doth pay the Rent to the iſſue in 


Taile,this is an affirmation of the whole leaſe, for 
Rent upon aleaſe cannot be apportioned , Brooke 
in Acceptance 13, _ 


—_______ 


Leaſe for yeares. 
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I demiſe lands to 4.for ſo many yeares as 1.G, 
doth name, and after, 7. G. in my life time doth 
nominate ccrtaine yeares; this leaſe is good for 
theſe yeares named , per Wefton Juſtice, Plowden 
Com, f0.273- 

A man is ſeiſed of land in. Right of his wife, 
and doth make a leaſe ofthe ſame,8c. and after 
dycth, the wife may enter, but if tenant for years 
doe ſow.the land in the life of the husband , the 
Tenant ſhall have the Corne in the land, Zzbro 
Aſiſ19. 

A leaſe is made for xo. yeares, and after the 
Leaſour demiſed the ſame for 20, yeares, this is a 
good leaſe for the laſt ro, yeares of the firſt 
20, yeares, which are to begin after the firſt 
I ©. yeares finiſhed, 26. H. 8. Brookegn Leaſes 48. 


& 35» 

A leaſe made the firſt day of Jannuary , to be- 
gin at MHichaelmaſſe then next following , the 
Tenant for yeares may grant and ſcl this leafe and 
termes before M:icharlmaſſencxt , but he cannot 
releaſe and ſurrender this leaſe, 22.5.4. Brooke, 
21 grannts 110, 

If the Landlord doe expell and'purt out the Ex- 
ecutors ofhis Tenant for yeares from their leaſe, 
the Executors ſhall have an eſpeciall Action upon 
the Caſe againſt him and the Writ muſt be Sum- 
mons, a 
_ of Treſpaſſe , FitFherbert in-ſon attion ſur le 
Caſc, 

Alcaſe made of lands for yeares in the which 
there isa Myneof metall, I after cannot cater - 

| take 


not a pave per vadios & plezios as other 


A Leaſe for 
yeares aS1.G, 
doth name, 


The Leaſee ro 
have the crop 
of Corne, 


A Leaſe for 
x0.yeares,after 
for 20.yeares. 


Tenant may 
ſell his Leaſe 
before his 
entry 


ARion on the 
Caſe by Execu- 
tors of the 
Leaſee againſt 
the Leaſor. 


A Leaſe of 
land where is- 
Metall. 


an 
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take the Metall on the land , nor yetthe Trees, 
4-Ecqfo.37. | 

A Leaſe of In a Writ of Ejed#one the terme of yeares is to 
ands,Ejct- be recovered, Hil.6.Zlis, | 
A new Leaſe, Alcaſeis made to Edmond Corbert for yeares, 
«ſurrender of after he taketh a new leaſe, it was adjudged tobe 
E_ a ſurrender of the firſt leaſe although it were not in 
ifſue at the time of the taking. 0 
A graunt to A leaſe is madefor yeares, and after the Leaſor 
therenantfor doth Covenant and grantto the Tenant for years 
——_—_—_ that he ſhal hold the land that he demiſed to him, 
without Livery to himſelfe, his wife, and if ſhe died, to his next 
andſcifin. * ite, during the life of the Leaſor,and the graunt 
was made without livery & ſeifin,it was adjudged 
by the opinion of 3.Juſtices that this graunt was 
no ſurrender or Confirmation of the firſt leaſe & 
terme of yeares, but onely a meere Covenant;but 
Weſton Juſtice was of acontrary minde by reaſon 
of this word Graunt, Sacfords Caſe, 10.Eliz. 
Note thatthe Statuteof 32. H.8.cap 34. doth 
ordaine, that he or they to whom Reverſions of 
lands, 8c. are granted ſhall take advantage- of 
Conditions 8: Covenants againſt the Tenants for 
yeares or for life,as the Leaſor or,8c.might have 
done before, and the Leaices, 8c. ſhall have the © 
{ame advantages againſtthe unto whom ſuch Re- 
verfios aregranted as they might have had againſt 
the Grauntors or Leaſors, Stat. 32.H.8.c4.34. 
A Leaſe was made of three Manors paying 
6.1. rent for one, 5.1. for another , and 10.1. rent 
for the third yearely , with a Condition of Re- 
entry for not paying the rent, the Leaſorgranteth 
. .- the 


Leaſe for yearts. 
the Reverſion of one Meſuage belonging to one 
of the Mannors to 4. and the Farmour doth at- 
tourne.tenanttorhim, the Rent of one Mannoris 
unpaid, three queſtions were moved,the firſt was 
whether the rent was ſeverall or riot , three Ju- 
ſices opinions that they were. but Dyer chicfc 
Juftiee contrary, becauſe the Reverfion wasintire 
and the rent acceſſory ; the:ſecond queſtion was, -+ - 
whether the Bargainee which bought the Rever- 
fion of three Mannors is Crauntce and: within 
compaſſe of the Statute of 32.H.8.cap.34. and 
may take advantage by the Condition broken by 
the Statute, .as.to Recnter for not payment of . 
Rent; the opinion: ofthe Juſtices was that the 
Starute did givethe advantage of the Reentrie un- 
_ to him:the third queſtion whether the Bargainee 
which bought the. Meſuages belonging to one of it 
the Mannors, and parcell-of the-Reyerfioenofthat © ©  - 
Mannor ſhal have the benefit of the ſaid Sratureof | 
32. H. $, toRcenter , Opinionof all the Juſtices - 
that hee could not Reenter for not paying Rent, 
neyertheleſſe 'the Srarnre for the Reverſion:gran- 
ted muſt be expeRiant upop.a-texme of yeares,/ or: 
for terme of life and not upon land intayled, and 
thatthegraunt ofthe Reverſion'muſt; bee.offthe - 
whole and. intire ſthte as ic.was in theperfon. of © 
the Leafour andnot in parcel ofthe ſame, Winters: 
Caſe, Zekidtls Caſe, Hil.14.Ehz. -'' ' -; 

So note this, that beforg this Sraure of 32H. Leaſte to have 
8. no Reentry was given for nog-paymens gf: 2ionagaintt' 
rent by the Common Law, but'to. the Jeaſor or in Reverfion. 
Donor, but.now:to the Granmee in a — 

the- 


* 
oy 


Leaſe for yeares. 


| Leaſeeupon 

| Condition that 
his eſtate ſhall 
ceaſe, and that 

_it ſhall be law- 
full,8c. to 
reenter, a dif- 
ference. 


The Stat. of 
32-H4.8. for + 
Recntry« 


. Conceſſit in a 
-*. Leaſc, and not 
. Demiſit. 


the whole and.no parcell be graunted to him, and 
he to have ſuch Acionsagainſt the Tenant as the 
Leaſor mighr,and the Tenant to havelike againſt 
-. T make. a Leaſe for yeares or for life ;' upos 
Condition that my Tenant! ſhall goe ro Rome 
ſach a day, and-if not, that then his eſtate ſhould 
ceaſe,and Tafter'dograunt the Reverſion of the 
fame Rent untoandther: _ Tenant attour- 
neth;and after the Conditions þ roken, ke which 


' harh my Reverſion:may enter , for by breaking 


the Condition his-<ftate was void and determi- 
ned;*batiFrhe Condition had beene that then ie 
ſheuld'bee:lawfull for mee, 8c; 'to reenter; the 
Graunteeccannot enter , Hil.2.H.7.f0.17. forthe 
jtionbroken. . ESE: >, 
1 Bat ftow' by the Starnte J2.H.8. cap.34.'the 

Grauntec in Revierfion may reemer and have a- 


_ Rjon againſt the Tenant as the 'Leaſdur might 
+ havedone; if the eſtate had beene' continued in 


bim,ſathathe hath the intire and whole Rever-. 
fiongrativdto him and nortparcell of the ſame; 
_ the Tenant mayhavethiclike Ations againſt 
ig. - 1 5s $ouctS: as of THLLE s- 4 
"i: AiLeafe is'made with theſe words, I do Cove- 
fantandgrant foa man thar lie ſhall have a- 100; 
acres lyiog'iin Dunmow for; 40.actes, ithis Leaſe 


; _g_ alrhough*this word demiſeth is fot, for 
c 


$ word(ronceftt) ises cffeuall-and ſtrong as 


, this word (demifit) in a-Leaſe,' 37.'H. 8, Brook in 
Htlo Leaſes, 60;P, Ede6.in Canceltar, © i 
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© A'Leaſeis made of a houſe cum pertin, no land 
doth 


Ft IE 


_—- ener ——cE Ce I OI EI tn en wo mm 
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doth paſſe, but if 1let my houſe with all the lands 
thereto belonging , the lands doe: pafle and the 
Leaſe is good, Plowden his Com, 170. 23.H.,8.1n 
Feoffement, Brock 5 3. Mich.2. Marie. © 
Note. that if a-manletteth*land-for yeares by 
Deed pole or by word, he mayiavoidthis Leaſe 


Leaſe by Deed 


pole or by 
word avoyded 


to ſay .he had nothing. in the land'at the time of if nothing in 


the demiſe, butotherwiſgghe Law isif the Leaſe jaeingun- 
is made by Indenture,taFfhis isan Eſtoppell, 38. mr.  - 


H. 8. perlege Brookeiin.Eftoppelt'8. Liirleton 15. 
but D4xby Juſtice contrary, 34.H.6.fo.48. ''* 

.,. Note: that: if: the Eeaſor and- his :Tenant for 
yeares will acknowledge: a fine of their Tene- 
ments and landsto me come ces quo , and Frender 
by.che ſame fine agaihe the ſame lands, &c.,-unto 
the Tenant for ycares to hold the-:ſaid lands for 
60. yeares rendring and paying to mee year 

40.1-rentwithe:clauſe of Diſtrefſe'; and by the 


A leaſe by fine, 
a leaſe by te« 
nant in Taile 
good by fine, 


ſame fine, I-doe graufit-unto-:the: Leafor or Land» 
' loxdand to-his heircs , -the-Reverſionof the ſame . 
lands; 8: thisis g9ad; and beſtvorder-roafſire 


and: make good a:letfer for yeares: made by Te- 
nantin_ Taile,;; praftifed by Bowldin Chicfe Jute 
Rigeandnowuldd a3 this day, 36. H.8.2 85; Brook 


F 


A Rarfon:demiſeth: land: 'for-yearey reridritig 
rent and dycth.j.the"Succaſfor: of him receiv 

the-rent, this-rdceipt.of Rent doth nor affirnie or 
make the leaſe good;jfor he hathno fee fitnple nor 
can he have: Wim of right, bur a Td trum, 
therefore the.receipt of the Rom 


in 


Acceptance of. 
Rent. 


by the'Snecef: * 
fox doth not afltrniethe leafe ormake ir good;for 
c, | i 


224 Lrafe for yeares. Hp 
it was void by the death of the Parſon which did 


t the land, 32.H.8.172.2.8.6.381.44.E.3-I1. 
er Cyr.18... 


ns ay ſame land to another for 4o.years,the ſecond leaſe 


for 40.yeares. deth take effe for 40. years after the 20.years are 
4 expired,z7.H.8.298.2.E.4.f.11.Brook inLeaſ.35. 
The huband _A man and his -wifg are joynt purchaſers of 
dorhlerlandin Lands rotchem and to tffe heires of the husband 
| - c-— gin after the-husband mak@ha Leaſe for. yeares and 
chaler. dycth, and' the wife cntreth , this ayoydeth the 
Leaſe for Umgproap. 2 life, bur if ſhe dye du- 
ringtheterme, then the reſt of the terme remai- 

neth good to the Leaſors for 'yeares againſt the 

heires of her husband, and theliks Law 1s ifa rent 

Charge is granted out of the: Land, 37, Hen.s. 

Se eiyca Þ: Wat 224 nd 

ALeaſefor Land is demiſed to me for terme of my life I 
life "—— and after he demiſeth the ſame lands'to another 
- apy man foryeares, the ſecond Leaſe is void except 
void, it had beene-by a Graunt of Reverſion with an 
Artournement, for the freehold is more-worthy 

in the Law and more durable then a Leafe for 

yeares is, -but if the Leaſee dyecth*before the 

terme of Levy: is —_—_— Os Leafe for 

 yeatesis goodeforthereſtiof res to'come 

__ 64H.8.,278.and II oe pros 20 

_ ... The King granterh lands which arc in Þeaſe 

for terme of years of one which was attainted, or 

ofan Abbie; the;graunt is good wichoutithereci- 
 -tal of the| Leaſe: of him which was artainted of 

the Abbie, forrecitall of the Leaſes needed not , 

00 | but 


, ALeaſefor TfIdemiſe land for 20.ycars,& after I do letthe | 


[mes Www 615 = A of my 28. 


— 


——_— 


he —— — i. 


"© Leaſeforyeares. --* B0$ 


but of Leaſes which are of Record, Brook Patents 


93-38.H.8. endt | | 

Iftwo men doe let land rendring to them rent, ALeakby 

"ogy ages . . two men, ie. 
and if thar rent is behinde and unpaid by two «ry by the 
months, and lawfully demanded by the Leaſors, Swrender. 
that they may reenter if one of the Leaſors dyeth 
and the other which ſurviveth demandeth the 
rent and it is not paid,the Leaſor which ſurviveth 
may reenter. 

And if a Leaſe is made utito two men,and that if Ren::deman- 
the rent is behinde and unpaid and demanded of — " 
them two, ifone of them dye, and the Leaſour ſurviving 
demandeth the rent of theother which ſurviveth, E**<- 
he will not pay the rent, this demand is good,and 
the Leaſour may reenter. 

And ifa man cnfcoffe two men upon Condi- gc uns 
tion that they ſhall enfeoffe me,8&c. beforggI7- rwomen on 
chaelmaſſe next, and the one of them dyeth, ifrhe C_— and 
other alone make the feoffement it is g00d, Brooke © 
tituls Ioyntenants,62. 41. E318. 

Notethat if I letlands forlifeor for yeares, or 
if I doe give lands in Tayle , rendring rent to mee 
with Condition , that for default of payment I 
may recnter, if my tenant for yeares or for life,or 
the tenantin tayle doe let part of this land to me, 


| m—_ 


— 


or if I being the Leaſor or Donor doe enter in- 


to any part or parcell of this land, I ſhall never 
after reenter for the rent behinde, for the'Con- 
dition is ſuſpended for all, and a Condition can- 
not be apportioned nor divided , Brooke tituls de 
Extinguiſhment 49, in Conditions 193, Perkins 
163. | fl 
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Leaſe for yeares. 


pm 


Leaſe for forty 
eares after the 
death of the 

Leaſor. 
Executors ſell 
land, 


Tenant by ſuf- 
ferance. 


"A man poſſeſſed of a Leaſe for terme of forty 
yeares, granteth ſo many yeares of the ſameto 


- me- which ſhall: bee behinde at the time of his 


death, this grant is void becauſe of the uncer- 
rainty, per Hales Juſtice, becauſe it doth nor ap- 
peare how many yeares will bee behinde-at the 
time of his death, fr the Grauntor may live all 
the 40.yeares, and then nothing ſhall be behinde 
at the time of hisdeath, but ſuch a deviſe by Te- 
ſtamenr is good , but if a man letteth land for 


'rerme of life, and foure yeares after his death,this 


leaſe is certaine, and his Executors ſhall have the 
foure yeares over after his death, 

And ifa manletteth land Habexd' 8:c.from his 
death. for 4o.years after, this isgood, for it is cer- 
taine, Brook in Graunts, 15 4. : 

A tan demiſeth by his Teſtament that his land 
ſhall be ſold by his Executor, and dyeth, and the 
heire doth enter, and after he is difſeiſed , yet the 
Executors may ſell the land, and the purchafor of 
the ſame may enter, and ifthe heire doth ſuffer a 
Recovery, orlevy a fine, yet the Executors may 
ſell the land, and by the opinion of fome, thar if 
a-man doth diſſeiſe the heire and dycth ſeiſed, and 
the heire of the difſeiſor doth enter , for he hath 
no right nor action is given-to him, therefore hee 
hath no remedy, butatitle of entry by the ſame, - 
therefore he may enter, otherwiſe he is without 
_— per Hales Juſtice, Brooke in Demiſe, 36. 

Þ 47+ | 

Note pro lege, that there is no Tenant to ſuf- 
ferance,but he whichdoth firſt enterby —_ 
| and 


Leaſe for Jeares, 


and lawfully, as ifa man letteth lands for yeares, 


is expired,and yet he holdeth over his terme after 
the yan ofthe tenant for life. - 

And tenant at will is where land is lettento a- 
nother to hold at will, for he which entreth into 
land ofhis own head is Diſſeiſor, Brook i» Tenant 
per Copy, 15. | 

A Leaſcis made fo Freeman for 21.years upon 


his Reverſion, that then Freeman his Tenant ſhall 
have the feeſimple, the Landlord doth levie a 
fine of all the ſame lands to Sawnders, Saunders the 
Conuſee bringeth his 2»id 1urs .clamat againſt 
Freemanthe Tenant for yeares to have him to at- 
tourne Tenant to him, but Freeman claimeth the 
fecſimple, by which claime he loſt his leaſe, for 
the Condition was repugnant, and Judgement 
was given, that the leaſe and terme of yeares was 
forfeited, and that Sawnders the Conuſee may en- 
ter,Mich.g.E1:;F. Pleſſintons Caſe. | 
Tenant in Taile maketh alcaſe of, &c.for years 
rendring rent 20.5.yearly, after he releaſeth 19.s. 
of the ſamerent and dyeth, the heire in taile ac- 
| ceptethrent 12.d. Queſtion did rife whether the 
heire in Taile might diſtrain for 19.5, remayning, 
Sannders and Dyer Juſtices by their opinions he 
could not, but Widdow Juſtice contrary, and that 
he might diſtraine for the 19.5. bur all the Juſti- 
ces agreed, that after ſuch leaſe made by the Te- 
nant in Taile,if he grauntthat thetenantby Deed 


thal after hold the ſameland without impeachmet 
Q 2 of 


Condition, that if the Landlord or ſell or graunt. 


or for termeof another mans life, and the terme_. 


Tenant at wil. 


Condition 
that the Leaſor 
alien the Re- 
verſion,the 
Leaſce to have 
the land in fee. 


A Leaſe by te- 
nant in taile, | 
whordeaſerh 
part of the 
rent. 


A Graunt 
without im- 
peachment of 
Waſte by Te- 
nant in Taile, 


an. 
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tt 


A Leaſe at wil. 


A'Leaſe detcr- 
minable upon 
a thing uncer» 


taine, 
A Leaſe fo 


long as a tree 


groweth. 


Rent apportzo- 
ned in Waſte, 


Acceptanceof 


2 new leaſe 


Surrender of 


the firſt, 


Aleaſe excep- 
ting Courts 
and perquiſits. 
m a Mannor 
as yoid;exccpt | 
it be inthe 
King: 


of Waſte, thar this graunt was-utterly void,. -. 

A Leaſe from yeare toyeare at the will of the 
Leaſor, if the Leaſor enter, the Leaſor cannor put 
him out the firſt yeare, 14.H.8. 

A Leaſe may be determineduponathing un- 
certaine, a$ aleafe made'to the husband and the 
wifeduring their Coverture. | 

A Leaſe made for yeares ſo long as 7.6. liveth, 
ſo long as ſuchatree groweth , ſo long as Payls 
Steeple or ſuch a houſe ſtandeth, is good; a leaſe 
made for dayes is good;per Brook Juſtice, 

If the Tenant committerh Waſte , and the 
Landlord recovereth againſt him in a Writ of 
Waſte, the Rent ſhall be apportioned, cH7ch.14, 
H:8. pry Oe 

If Tenant for years-during his Leaſe accepteth 
a new leaſe of his Landlord,this acceptance of the 
Jatter-leaſe is a ſurrender of the firſt leaſe, per 
Bradenell & Brook Juſtices, Mich.a.H.8. 

King Henry the eight demiſed a Mannor to 
76. Ormes excepting Courts and perquiſits , after 
the King granteth the Reverfion of the Mannor 
to Dudley with Courts and perquifits , Dadley 
maketh another leafe of the ſame Mannor to Ca- 
peltto begin after the expiration of the firſt leaſe 
made to 1,0r7mes excepting Courts and perquiſits, 
the opinionof the Iuſtices was'that the exception 
of the Courts and perquiſtts were good in the 
Kings leaſe made to 0rmes , but the exception of 
the ſame in the leaſe of Dudley made to Capel is 
void/\and Dadleyto whom the King did grantthe- 
Reverſion; may. admit Tenants and graunt Co+« 
pics, 
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pies and take the commodities of Courts, ſo long 
asthe leaſe made to 0rmes by the King doth con- 
tinue ; and when the ſecond leaſe doth begin 
which was nade to Capel, Dudley the Landlord 
cannot grant Copies, nor take any profits of the 
Courts, although he made exception in his leaſe- 
of the ſame, :for theexception of Courts andper- 
quiſits inthe leaſe made to Cape#' is void, and Ca- 
pell the Farmor ſhallpoſſeſſe and enjoy the profits 
of the Courts during his leaſe, neyertheleſle the 
_— of the {ame by his Landlord, Paſ. 12. 
Eliz. # : ; 
 Ejectione firme brought and declared that the zjctime frne; 
Defendant did take and carry all his goods and 
Chattels there found vi & arms , and declareth A recovery of a 
of aleaſe of a Mannor made to him of 40. years, me M7 <- 
ro begin at Michaelmaſſe next after the death of * 
lohy Fitzheron, and averreth that Fitzheron died 
and heentred ; the Defendant pleaded noy ejecit, A writ ofcrror 
the Iary foupd quod ejecit, that the Defendant did juries mh 
put him out of his leaſe,and judgement was given 
for the Plaintife that he ſhould recover his terme 
aforeſaid, the Defendant bringeth his writ of Er- 
ror to reverſe this, in the which many exceptions 
were taken; | | | ; ” 
The firſt exception was , becauſe the time was 
not ſet downe in the Declaration certainly when 
he centred immediatly when the leaſe was made, - 
for if he centred before Michaelmaſſe after the —_ —_ 
death of 19bn FitJherow he was a Diſſciſor and or reſerved in 
not a Termor, . | bs am rg 
© The ſecond exception was that he entred , veid. | 
4. the 
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the Writ mentioneth into the Mannor of Dun- 
mow, and into one Meſuage, &c. and the Decla- 
ration was that hee entred iato-a-Mannor to -him 
demiſed, the Advowſon of the 'Church and all 
the Rents of Aſfiſe belonging to the ſaid Mannor 


.excepted and reſerved,fo that the whole Mannor 


wasNnot demiſed(as the Writ ſuppoſeth;) Bromley 
Juſtice ſaith that the exception and reſervation of 
the Leaſe in the rents and ſervices was void, be- 
cauſe they are the ſubſtance of the Mannor. 

The third exception was that the premiſes of 
the Indenture or Deed comprehendeth all the 
zames in the Writ, but the habendwmr is ro have 
and to hold the Mannor without naming the Me. 
ſuage, whereby-it appeareth that the Plaiatife is 
but-Tenant at will of the Meſuage z Bromely Ju- 


' Nice ſaid that the Meſuage and all the reſt before 


Ny paſſe and be known by the name of the Man- 
nor, Mich, Marie. oe = 
Tenant for life is:Remainder in-fee, Tenant for 
life demiſeth.the lands for. 15, yeates and dyeth, 


. he intheRemainder doth eater,theFarmer bring- 


cth the action of Covenant againſt the Executors 
of the, Farmor -upon the Demiſe adjudged that 


. theaftiof of the Covenant is not againſt the Ex- 
ecutors although the Leaſe is by Deed indented, 


EXCEPt it had beene broken in the life of the Te- 
ſtator, otherwiſe it were of a Covenant expreſſed, 
Browne Juſtice opinion, that if the heire cjeR the 
Tenant for yeares of his father, action of Cove- 
nant 15 againſt the ſon upon the Demiſe by reaſon 
of the privity, and his opinion that the —_ 

af 


—_———_{ 


"WIFE "y 
Co 
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of. the Tenant for yeares may. bave 2Qtion of Co- Aﬀignee, 


venant againſt theLeaſor upon aDemilſc,although 
the word of Aſſignee be not exprefſed-inthe leaſe, 
bur a gaereof that. tf 4 1.5 

: Leafour doth :Covenant and: graunt -unto:the 
Tenant:for.yeares:that he ſhall have: the land to 
him demiſed anto_ him. and his wife, and if ſhe 


died unto the next wife during.the life of the Lea-. 


ſor without Livery and ſcifin , this graunt and 


Covenant, 


Covenants no Surrender -hor Confirmation of Surcadg; 


the Leaſe. forthe terme. of yeares-by: the opinion 
ef three Juſtices, but onely a meere Covenant, 
but Weſton Juſtice contrary by reafon of this word 
Graunt;Sacfords Caſe, Paſe10:EL1Þ;R; 

+; -In_ 4 Corporation:by the name '6f Deane and 
Chapter of the Carhedrall Church- of the holy 
and individuate Trinitat-Carliell ; 'made alcaſe 
of yeares: by the-name of Deanc'of:the Church 
Cxthedrall of holy:Trinity-in . Carliell ,;.c+; 10% 
capitulum de Eccleſia pred', fix Juſtices of: opinion 
againſt three, that this leaſe was a goad:leaſe, ne- 
verthelefſe the variance. which. is. bat -the ſub; 
 ftanceof.the name,.but:35.H:6. Progrepleadeth 


| thenameof the Church: of holy:S. Peter: where 


the foundation was Peter- and Paul, adjudged 
naught, Mich.1t.EL7,R., de nrrmeen pa fy 

Leaſe is made unto Corbit for yeares, after he 
taketh a ſecond: leaſe adjudged to be a ſurrender 


of the firſt leaſe, although ir be not in ef7 at the - 


time of the taking or ſurrender. . | 


If tenant for yeares be expreſſed with force,he Expulfedia 
in Reverfion cannot have an ation upon the S5ae, **f95*: 


Q4. 


- 


—_— —— — 


Leaſe for yeares. 


Cendirion 11m 
peflible. 


Reentry: 


of 4.8.6. for although he be diflciſed, yet heis 

not expulſed, Paſ.q.Marie R. | 
. Leaſe for yeares by the Biſhop of York of di- 

vers lands in Battilfley,rendring rent at Batcilfſey, 


' Proviſointhe meantime of Vacation the rent ſhill 


be paid unto the. Chapiter as his right, * the rent 
behind unpaid ſede wacante , the Bayliffe of the 
ſacceſſor of the Biſhop recntreth and advoweth 
damage feaſant. | | 

+ Firſt , holden of the Juſtice that the Proviſa 
was no'condition but a forepriſe being-not anne- 
xed to the things ; alſo if it be a Conditiqn it is a 
Condition impoſſible ,. for the Rent canniot bee 
paid to theChapter becauſe they have noReverfi- 
on, and the Chapter can'receive no Rent for that 
it isa body politicke andunperfet , opinion that 


 therent ſhall notbe paid at Yorke nor in the Bi- 


ſhops houſe ar Bartilfley; but upon the land, and 
thar npondemand', adoubt of the eſtate doth not 
ceaſe becauſe inthe grme of vacation-the Conditi- 
on was broken (if irbe a Condition): fo that nei- 
ther the predeceſſor, neither the ſucceſſor may 
avoid'the fame by reemrie becauſe the Conditi- 
on isnot broken in the time of the one, nor of the . 
other, and upon payment of rent which was not 
duetoany of them ( but opinion cleere) that it 
were not if it were afrechold , opinion that the 
Bayliffe cannot reenter for his Maſter without 
ſpeciall commandement, and alchovgh ir be not . 
exprefled who ſhall pay the rent, the Defendant 
doth notſhew the Diftreſſe damage feaſant to be 
done after.the Reentry , therefore naught , Poſe 
$ElizR, | Leaſe 


ne 
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. Leafe ofa Mannor in which there.is awood of 
30. acres; and other places and plots-ofground-in 
the Mannor whereon Timber trees doe grow;and. 
inthe Leaſe the Leaſour doth except and reſerve: 
Timber trees, and great Woods, three Juſtices 0- 
pinionthat the-Leaſe for yeares ſhould. have 'the 
herbage and underwoods ; and fo* feemeth; the 
intent of the Leaſor by theſe words,great woods, 
but Hountague Juſtice contrary, Hil. 7.E.6 

Tohnſon. taakethr a Leaſe for yeares: rendring 
rent, -after 'maketh -another.-Leaſe of:;the ſame 
landto begin during and-before the expiration of 
the firſt Leaſe, Mountague his opinion-was:agood 
' graunt ofa Leaſe in Reverſion,and that the Land, 


ford: ſhould: have the: rent: being: bur Chattell 


graunted in, Reverſton--without- Attournemeat , 
Baldwin and Sheley'of the contrary. opinion,. Hil. 
28.H.8. Brabridge Caſe; | + 

; Leaſcof a Meadow: the: Tenant coycnanterh. 
fo repairethe banks, and the batks:;are. drowned. 
& overthrown with ſudden floods,opinionof the 
| Juſtices that the rtenantfor-yeares is-bound,to re- 
paire becauſe of his /Covenant.; but he ſhall have 


convenient time torepaire- them betaule it came 


| Aa AQt: of-God:,: per: ;Firgherbert. Shelley 

uſtice. S011 1677 ho 8:4 x | | 
Leaſe of. lands upon Condition that. the 
' Leaſce ſhall norpur over his terme of yeares unto 
Anderſon; the Tenant for yeares-puttethover his 
terme of yeares to:Bug, adjudged that the Condi- 
tion was not broken, for a-Condition that gocth 
to defeate arteftate ſhall betaken ſtrialy , Mich. 


Timber excop- 


reds 


Leaſe in Re- 
verſid requires 
Attournment. 


Reparations; 


Leaſe on Cone 
dition, 


Leaſe fer yeares. 


dy 


Executors, 


Leaſe for yeares upon Conditionthat the Lea- 
ſee ſhall norput over or afligne his terme of years 
during his life without the aſſent of the Land- 
lord; the Tenant deviſetirby his will his ter1ne of 
yeares unto Taylor withour the aſſent of bis Land= 
lord, &c. and'dyeth, opinion of the Juſtice: that 
the Leaſe is fOrfeited, for heunto whom theleaſe 
is demiſed isin poſſeſſion of the ſame ; but if the 
Tenant for yeares had made his Executors and 


_ * had not given his Leaſe by his.laſt. Will and te- 
. - ſtament;,-the Exccutors may enter and _poſſeſſe 


BDiſtreffor. 


Reparations, 
trees felled, 
waſte, 


Ruinous. 


Rent reſerved 
in a Lealc not 
to be rec@Ve- 
cd. 


the leaſc,/and no forfeiture, becauſe the Exccutors 
hath the Leaſe by aſfignement of the Law, Mich. 
13-08; 4 Ru; 7 | 


 *" Leaſe made by Traps: a-Diftreſfor for yeares 


rendting rent, the'Diffeiſce reentrerth, rhe Tenant 
of Traps continueth' his poſſeſſion and payeth his 
rent unto Traps the Diſſeiſor , nevertheleſle this 
he is by the continuance of the polſeſſion. Diſſei. 
ſor, for he cannorlimit his owne wrong,adjudged 


per. Car. , = , 


- Tenant for years doth Covenant at his proper 
coſts and charges to repaire, 8c. and after felleth 
trees upon the land, *the. Landlord bringeth his 
4&tion, thetenanctpleaded that the houſe. was rui- 
nous by tempeſt, &c. and that hee repaired the 


- ſame, &c. the Landlord replied upon the Cove- 


nant, the Court doubted rhereof whether hee 
might or not,-rz.H.$:f0.1.21.H.6:f0.56. | 

A Leaſe madefor $0. yeares , the Leaſce ma- 
keth a Leaſe ofthe ſame for .40. yeares rendring 


rent, the Tenant for 40. yeares maketh a m_ 


—— 


Leaſe for yeates. | 
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for 15.yeares, rendring rent, afterrhe tenant for 
40.yeares granteth all his Intereſt of his Leaſe un- 
rothe Leaſce for 80. yeares his Landlord, the te- 
nant for 15. ycares will-not attourne nor pay any 
rent,theJuſtices doubted how it ſhould be recove- 
red, Broughtons Caſe. © 77'S] { Fl 

\ Tenant for yeares ſarrendred his. terme to his 
Landtord, 'yet he continueth the poſſeſion ſtill, 
opinion of the Court was that this: was no diflei- 
fin to the Landlord , but that hee hevertheleſle 
might enter when he would,7r:/.38.H.8. ..- 


Surrender of 
a Termorif 
the Tenant is 


in poficflton. 


King Henry the cight made a Leaſc of a Re- 


Cory or Parſonage tro Tavernmor with words to 
diſcharge him of Penſions, and of all-ſummes of 
money concerningthe ſame, and a; Decree 1n the 


Court of Augmentation was that the King ſhould 


finde- the Curare: to ferve; and it was agreed per 
Car. thatif a common perſoniſhowld make a leaſe 
of his Parſonage with ſuch wards of diſcharge, 
he muſt finde a :Curate becauſe irij3aſpirituall ad- 
miniſtrarion which-cannot berdemiſed;;' and the 
ſetvice' is annexed ro the Parſon; ahd doth not 
iſſue or come fron the Parfonage , 7ri#.36.H.8. 
- ALeaſcis made of land- and of. Sheepe , the 
Sheepe dye and part of the landis drowned with 
the Sea, the opinion of ſome was that the whole 
rent ſhould be paid for -rhe reſidue of 'the land 
which remained, but other Juſtices were ofa con- 
trary minde;becauſe it did come by the ordinance 
of God , bur ifpart of theland ſhould be evicted 
by Law againſt the Tenanr, then the tent ſhould 
be apportioned , and if the Sheepe doe _— 

the 


Leaſe for yeares. 


theland is recovered by AQtion, yet the Tenant 
for yeares ſhall poſſeile the Sheepe by his Leaſe, 
and the Rent ſhall be apportioned, T7iz.35.H.8. 

. A Leaſe for 3o. yeares, and foureyearcs after 
the Landlord maketh a: new leaſe of the ſame 
land by theſe words, Noverint Yniverſi per pre- 
ſemes me 1.B.&c. dit trigintis CAwnis finttis de- 


diſſe conceſſifſe RG, hebend' a die confettionts pre- 


Tenant for life 
a1 Occupant, 


ſent” terwmino pred. finito uſque ad finem iriginta & 
unius annor. 

Be it knowne unto all men by theſe preſents, 
that I 7.B,8&c. the foreſaid 30. yeares ended have 
Sivenand granted to R.6.8&c. the ſame lands, 8c. 
to have and'to hold, 8c. from the day of the ma- 
king of theſe preſents the terme of 3o. yeares a- 
foreſaid beingended, untill:the end of 3 1. yeares, 


and theſe words 4 die confections preſent” , that 


is, from the day ofthedare of theſe preſents, were 
ſtrucken out inthe line of the Indentyre by the 
tenant foryecares, but yet the words remained le- 
gible, the opinion of the Court was that the ſe- 
cond leaſe did begin at the expiration of the firft 
leaſe of the 3o. yeares, and ſhall not be intended 
toconſume in the firſtrerme , becauſe the words 
in the leaſc ſhall be. conſtrued moſt ſtrongly a- 
egainſt the Leaſor or Landlord. | 
But-the defacing of the Indenture. being the 
A of the Tenant himſelfe, was adjudged clear- 
ly by the Tuſtice to make the Indenture void al- 
though the defacing is not in a place materiall, 
Paſ.g.EliF. 
A leaſe is made to ea4tkinſon to have and v 
| hold 
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hold co his Executorsand Affignes during the life 


of Benniſh ; Atkinſon maketh a leaſe of the ſame 
land for 15. yeares to Cravewiſe rendring rent to 
him, his Executors and Afignes, and dyeth, a 
queſtion and doubt did riſe amongſt the Juſtices 
whether Craxewiſe the Tenant of - Atkinſon for 
15.yeares ſhould be occupant ofthe land without 
paying any rent,or whether the rent is extinct, or 
whether the frechold ſhould revert unto the firſt 
Leafor, or whether the terme of yeares ſhall bee 
in eſſe, but the opinion of all the Juſtices was 
cleerely extina. 

Tenant for life granteth by fine all his eſtate to 
A:and to his heires, A. dyerth and his heire is im- 
pleaded by a Precipe, and prayed aide and could 
not have it, becauſc he was but as an occupant, 
Mich.15.Eli7, 

Tenant for terme.deviſeth his terme to his Ex- 
ecutor who entreth and dyeth before the probate 
of the ſame, yet this his entry was ruled by the 
Court to be a good Execution of a Legacy , and 
that his Adminiſtrator ſhall have it, Hi/,22.Elz, 

Note that where the Leaſor hath nothing in 
the land when hee maketh a Leaſe, the Leaſe is 
void, as King Edward granted to the Biſhop of 
Coventry and to his Succeflors the Advowſon 
- ofa Church, and after the death of the preſent 
Incumbent he ſhould have it to the proper uſe of 
him and his Succeſſors, the Biſhop demiſed rhe 
fame by Indenture for yeares and the Leaſe to 
begin after the death of the Incumbent which 
was confirmed by -the Deane and Chapiter, = | 

, after 


Rent reſeryed 
extin&. 


An occupant, 


A Deviſe of 3 
terme to an - 
Executor he 

entreth before 
the probate, 
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Toint Tenants 
demiſeland. 


Action of © o- 
venant for 
terme of years 
not good a- 
gainlt the Exe- 
cutors of the 
Tenant for life 
upon a Leaſe. 


Aion of Co- 
- venant againſt 
the heire, 


Afignee of 
the tenant for 
yeares his aQi- 
on of Coye- 
nant, 


after the Incumbent dyed this leale is void and 
cannot take effect by cſtoppell, becauſe it appea- 
reth by the Indentare that the Leaſor had no- 
thing to doe with it atthe time of the Leaſe made 


per Cur. 7.EL:F,Dyer 244. yet holden Trina7.H. 


8, fol. 13. thatthe Landlord or Leaſfor may di- 
ſtraine and avow for his rent upon ſuch a Leaſe, 
forthe Tenant is eſtopped to ſay the contrary, 

Two joynt Tenants are for terme of life and 
one of them letteth and demiſeth his part for 
rerme of years rendring rent and dyeth, the terme 
ſhall continue againſt the Survivour bur the rent 
is gone, Mich.3.E17.Dyer 187. 

Tenant for life maketh a leaſe for 15.yeares 
and dyeth, and he in the remainder in fee entreth, 
the tenant for yeares bringeth his ation againſt 
the Executors of the tenant for life upon the leaſe, 
but per Cur. an ation of Covenant was not good 
againſt the Executors of the Tenant for life , al- 
though the Leaſe is made by Deed indented 
except the Covenant were broken in the life of 
the Teſtator. being a Covenant expreſſed, but 
where the heire doth put out the tenant for yeares 
of his Father, an action of Covenant is lyable 
againſt him upon his Fathers Leaſe, becauſe ofthe 
privity in Law which. is betwecne the Father and 
the ſon, per Browne Juſtice. | 

And his opinion was that the Aﬀignee of the 
tenant for yeares ſhall have an aQion of Cove- 
nant againſt the Leaſor upon the Leaſe withaut 
any word of Afﬀignee mentioned in the Leaſe, 
but the reſt of the Iuſtices did doubt. _—_ : 

Mich, 


"Y 
. 


\ 
W 


Leaſe for Jeares. 2 39. 


eMich.g.Eliz.ſee the Statute of 32.8.8.c.34. 

Tenant for life maketh a Leaſe for ycares re- Tenant for life 
ſerving Rent, and after he ſurrendreth his land == _ 
which hee did hold for life to him in Reverſfion, 
who being in poſſeſſion , by vertue and force of 
his ancient Reverſion cannot have the rent newly 
reſerved. 

It Tenant for yeares doe deface the leaſe made A leaſe defaced 
unto him , the leaſe is void although 1t 1s not de- Þy tenancfor 
faced in a place materiall in the Indenture , Paſ, 

9. Eliz. 

Action ofdebt for rent upon a Leaſe for years, Requeſted up- 
the Plaintife muſt ſhew that he requeſted his rent ens: 
upon the land, but the Defendant may ſay that he 
was alwaies readie upon the land to pay his rent, 
and the Plaintife muſt ſhew thar he did come into 
the land and requeſted his rent, otherwiſe the re- 
queſt is nothing worth, per Cur. P.21.E.4.f0.6. 

Land is letten unto wo men , and the one of Leaſeronyo 


- them-doth pur his ſeale unto the Leaſe, and the Fo cage 


other doth not, bur agrecth to the Leaſe and ta- other doth nor. 
keth the profits with the other, he ſhall be charged 
- pay the ſame Rent, Hl. 38.E.6.fe.8.45.E4.3. 
0b.3. | | 
Leaſe made by Tenant 1n taile for 21. yeares Leaſe by re- 
rendring rent according to the Statute, alchough "ee: 
the tenant for yeares dyeth,yet this Leaſe is good 
againſt the iſſue in tayle ; but if the iſſue in rayle 
. dye without iſſue, the Donor may avoid this leaſe 
by his entry, per Statute, 32.H.8.cap.24., 
But if tenant in Taile is over, &c. and demiſeth Acceptance of 


lands for yearely rent and without iſſue, hee in *** 
the 


——_—— 
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Leaſe to begin 
after a Leaſe 


ended. 


A Leaſefrom 
60.yeares to 


lixty, 


A Leaſe but 


a Charrell, 


A Leaſe for 


daycs. 


A Leaſe from 
yeare to yeare. 


A Leaſe is 
Aflets. 


'Leaſe void for 
certainty« 


the Remainder doth accept the rent, this accep. 
tance of the rent is no barre to him in the Re- 


mainder nor doth binde him, for thetaile be-_ 


ing determined , the Leaſe is determined and 
void, 1.E4.6. in titulo de acceptance, 19.B8rooke. 

A Leaſe for yeares is made, to have and to 
hold to the Leaſee after a Leaſe ended which 
was made to B. of the ſame, 8c. where in truth 
B.had never any leaſe, this leaſe taketh effe& pre- 
ſen:ly, 3.E.6. | 

A Leaſe is made for: 60. yeares, and fo from 
60.yeares to 60, yeares untill 200. yeares be en- 
ded, this is all one very Leaſe and good, 29.H.8. 
17 __ fo0.49.Plowden 237. 

A Leaſe for 3o. yeares is good, and it 1s but a 
Chattell alchough it continue a long time, 32./46. 


_ Aſoiſcin AſiiſQ6. 


A Leaſe for a 1000.dayes is good. 

A Leaſe made for a yeare, and ſo from yeare 
toyeare as long as it ſhall pleaſe borh parties, if 
the Leaſcedorh enter in any yeate, itis a good 
leaſe for that yeare,14.4.8.f0.1. 

I have a Leaſe for yeares as an Executor to 
another man, and after I doe purchaſe the Rever- 


ſion, the Leaſe is extin& and ended, and yet the 


Leaſe remaineth as Aﬀers, that is goods to pay 
the debts of the Teſtator, 4.2.6. Zxtinguiſhment 
24+.Brooke. 

A Leaſe is made of a meere incertainty , and 
the Tenant for yeares dycrh before the Leaſe is 
reduced to ſome certainty , it can take no effet 


nor ever be veſted in the Executors or Admini. 


ſtrators 
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ftrators of the Tenant for yeares, per Cur. | 

As where a man is poſſeſſed of a leale for 60, 
yeares, and granteth to me ſo many yearcs of the 
ſame as ſhall be behinde art the time of his death, 
this is a void leaſe becauſe of the incertainty 
thereof, per Car,7.E.6. 

It a leaſe is made to me for ſo many yeares as Leaſe void fer 
the Executors of my Landlord ſhall name, this '*<<rruncy 
leaſe is void becauſciit is uncertaine,but otherwiſe 
itis by will, Plowden.Com. 273. 

Land is demiſed to mefor yeares by Deed in- rat ing 
dented during my life , Proviſs that if I doe dye raine. 
within 60,yeares, that then my Executors ſhould 
have ſo many yeares of the 60. yeares which 
ſhould be behinde inthe ſaid leaſe at the time of 
my death , this is no leaſe but a Covenant be- 
cauſe of the incertainty, 3. & 4. Philip & Marie, 

Dyer 150.Cranmers Caſe. 

Land is demifed to me for 40. yeares after the 
death of 7.G. ſo thar if 7. G. dye within ten yeares 
next cnſutng, if 7,6. doe ſurvive and overlive the 
leaſe for 40.,yeares can never take effect , per Pop- 
ham Lord Chiefe Juſtice of England. 

And if I am poſleſſed of a leaſe for 80, yeares Leaſeby 2s 
and in confideration of a marriageto be had be- #4" goodand 
tweene my ſon and the daughter of 7. G. I doe ff, 
demiſe my land which I hold which I have by 
leaſe to my ſon for 70.yeares habewdum,g7c. after 
my death,this is a good leaſe, and the difference 
betweene this Caſe and the Cale before is, be- 
cauſe I demiſed the land with theſe words, To 
have andto holdtheland,8&c, after my death for 

R_ 70.YCares, 


Leaſe for yeares. 


L caſe upon 
Condition, 


Rent reſerved 
and a leaſe 
falpended. 


70.yeares, in which was an apparent certainty, 


and no apparent incertainty after inthe Demilſce, 
per Cur. Mich. 34, & 35-Eliz.ab Loftcroſts Caſe, 
Alcaſe is madeto El;abeth G. To haveand to 
hold fromthe 20. day of March , untill the full 
end and terme of 80. yeares then next following, 
if the ſaid E/;Fabeth lived ſo many,andif ſhe dyed 
within the ſaid terme of 80.yearcs, or did alien 
the premiſles, that then her eſtate ſhould ceaſe, 
and theLandlord by the fame Indenture did give, 
grant and demiſe all and ſingular the premiſles 
for ſo many yeares as were then to come and un: 
expired next remaining after the death of the 
aforeſaid E/;Fabeth or her alienation unto 7.6. for 
and during the refidueof 80.yeares,if the ſaid 7.6. 
lived ſolong without alienation of the aforeſaid 
terme, and ifhe chanced to dye or alienthe pre- 
miſſes within the terme aforeſaid, that then his 
eſtate ſhould ceaſe, adjudged per Car. that the 
leaſe and terme was expreſly determined and 
yoid by the death of Elizabeth by this limitation, 
(thar is) ifſhe lived fo long, X21ich.32, & 33.E1:2. 
Rotulo 1832. | | 
Note thar if the Leafor or any other by his 
commandement or direQion doth enter or take 
away any part of the land chat he hath demiſed 


. andlet to farme to his tenant for yeares, he hath 


herewith ſuſpended his whole right and loſt the 
ſame during his leaſe or untill ſuch time as the re. 
nant for yeares hath reentred into the ſame parcell 
ſo withholden, before which tune the Landlord 


hath no right to have any rent, and if the ay 
| or 
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for yeares doe reenter .into the fame , then the 
rent doth revive but onely from the time of ſuch 
reentrie made by the Tenant for yeares holden 
for cleere law, per Foſter Sargeant at Law. 

And if I make a leafe for yeares reſerving 
rent, and after an Obligation is made to me: for 


Reentric of tl® 
Tenant doth 
review the rent. 


Lealor enter 
into parcell of 
the land demi- 


paying the rent, if I after enter into one acre of ſed by him. 


this land, I have. loſt the penalty of this Obligati- 
on, becauſe the penalty depended upon an intire 
thing parcell of which is divided diſcharged by 
himſclfe, Paſch,q4.H.7.f0.6. 

Tenant for yeares, or tenant for life or lives, 
their Executors or Adminiſtrators,8c. ſhall have 
the like Aftion, advantage and remedic againſt 
him, his heires,, Exerntors :and Afignes unto 
whom the Leafor or Grantor hath granted the 
Reverſion of ſuch lands demiſed, as they-ngjghr 
have had againſt the Leaſors or Grantors them- 
ſelves, per Statut.32.H.8.c4p. 34 SE. 

. Joynt Tenants and Tenanrs in Common 
which hold land for life or for yeares , ſhall bee 
compelled by awrit of partitione factenda to be 


Leaſor gran- 
teth his reverſi- 
ON, 


Toynt Tenants 
and Tenants 
in common 
may make par- 


purſued our of the Chancery to make partition of *ition- 


thoſe lands which they fo hold -joyntly or in 
common z fo joynt tenant and tenants in Com- 
mon may doe of inheritance, per Srar.31.H.cap.t. 
& 32-H.8.07 cap.32. =; 

A leaſe is made ro me for 80. yeares if Lived 
fo long, and after by Deed indented the leafor 
demiſeth the ſame to another for 60.yeares, if I 
dye the ſecond tenant ſhall have the land for the 


relidue of the yeares, Chrdingtons Caſt, 15. _ 


Plowden 474. R 2 


A Leaſe made 
to begin at the 
end of the fift 
Leaſe. 
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Landlord -doth A leaſe is made to me of land rendring rent, 
por our Ris" and my Landlord doth put me out and makethe 
Icththe land, Feoffement of the land to another in fee, after I 
enter againe- into the land, occupie the ſame, the 
Feofftee may diftraine my Cattell for the Rent, 

, per Cir, 
But hee cannot bring his action of Debt a- 
eainſt me for this rent, but diſtraine, per Parſor | 
Juſtice, and if the Lord diſtrefle the Tenant and , 
infcofferh a Stranger, the Scigniory is extin&, | , 
the Feoffee ſhall have the Reverfſton, Tr7:,6.H.6. . | 
c 


_ fo.16, 
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= Errell for and ih conſideration of. 400. 1. 
| paid to him by Gezt by Deed indented 


and inrolled, did bargaine, ſell, giveand 
grant unto the ſame Gere and his heires , lands, 
&c. to have and to hold to the uſe of Ferre// du- 
ring his life, the Remainder to Gezt in Taile, ths 

 Remainder-to the right heires of Gert, the:bar- 
oainor, this limitation of eſtate in the Habend. To 
have and to hold,is void and impertinenr, for it is 
uſe raiſed outof uſe, Dyer per Cur.155. 

Bur if a future or contingent uſe doe chance 
to come to be in ee, then the Feoffeesif the poſ= . | 
ſeſſion be not diſturbed by Diffeifin or any other 
meanes, ſhall have a ſufticient ſtate and ſeiitn to | 
ſerve the future uſe when it commeth to bee in | 
eſe,to be executed by force of the Stature of 27. | 

H.S. 
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A.8, Andthatſcifin and execution muſt concurre 
at one time. Hil.24.6 26.117, 

But the contingent and future uſe is clean ex. 
tin& if there is analteration of the land, or ifany 
eſtate ofthe ſame before the contingent or future 
uſe chance to be in eſſe. per Cur. | 

Uſes by force of the Statute of 27.H. 8. are ex- 
ecuted preſently, and preſent poſſeſſion of the. 
ſame'is given-unto Cefni qui xſe ; and uſes incon- 
tingency, or future, are good by the Star, if they 
fallin due time withoutthe alteration ofthecſtate 
if they come and be agreeable to the rules of rhe 
common Law, per Popham, Lord Chiefe Inſtice, 

But ufes newly invented and not agrecable to' 
the common Law, are cxtirped, and utterly ex- 
tinguiſhed by the ſame AR of Popham Inftice 

And ifafeoffement is made to mc in fee, tothe 
uſe of A. for life, and afterto the uſe of any per- 
ſonithat ſhall be his heir, or to any ſuch heir for 
term of life only : If this limitation ſhould be 


good, the inhericance ſhall be in no body. Bur 


this limitation was void, for limitation to uſe ro 
have a perpetuall freehold is againſt the Law, and 
are all eſtates by Livery and Seiſin, per Popham 

Chiefe Inſtice. | | 
Chriſtopher Corbet ſciſed of a Mannor, 8:c. had 
iſue Rowland and Arthur and Elizabeth , upon 
200d conſideration by Deed indented, did cove- 
nant with 7. and others that they and their heires 
ſhould ftand ſeiſed of the ſaid Mannor, and unto 
the uſe of the ſaid Chriſtopher for life,and after his 
deccaſe, to the uſe of the ſaid Rowland, and of the 
| 2 | heirs 
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heirs males of his body lawfully begotten, and 
for default of ſuchiſſuero the uſe of Arthur, and 
his heirs males of his body lawfully begotten, 
with other ſuch uſes, 8c, and at laſt for default of 
ſuch iſſue, unto the uſe of the right heirs of the 
ſaid Chriſtopher ; Provided, and it is covenanted 
by the ſaid Indentures between the parties, That 
if Rowlaxd, &c. or any of his heirs males of his 
body,8c. ſhall be reſolved and determined, or at- 
tempt and procure any a& or thing concerning 
27; alienation of the ſaid Mannor, whereby any 
eſtate taile limited before ſhould be undone, bar- 
red or determined, by which means the Mannor 
ſhall not remain intailed as it is limited in the In- 
denture ;* That then he or they after and before 
any ſuch attempt ſhall ceaſe ; and ſuch perſon ſo 
attempting ſhall loſe his eſtate, as if he were na» 
turally dead ; and that immediately the uſes of 
the ſaid Mannor ſhall goto himto whom the uſes 
next doth or ſhall come by the intent of the ſaid 
Indentures. 

Chriffopher the Father dicth, Rowland Corbet 
his eldeſt ſon entreth into the Mannor, and ſuffe- 
retha common recovery unto his uſe, &c. And 
_Arthur his brother entred into the land, and 
Rowland reentreth upon him, againſt whom .7r- 
thur bringeth his Action of Treſpaſſe : It was ad- 
judged by the Juſtice in the Common Plexs, that 
this Provifo to ceaſe aneſtate limited unroa man, 
and to his heires males of his body, 8c. as if the 
Tenant ia taile were dead, was repugnant,impoſſt- 

ble, and againſt Law; for the death of the Te- 
: nant 
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nant in taile doth not ceaſethe eſtate taile ; bur 
the dying ofthe Tenant in taile without iſſue of 
his body begotten, is a determination of it, for 
when land 1s permitted to a man, and to his 
heirs males of his body lawfully begotten, with a 
Proviſo annexed to that in the ſame conveyance, 

Thar if he do ſuch an ac, that then his eſtate 

ſhould ceaſe, as if he were naturally dead : This 
is repugnant at the beginning by expreſle limirati. 

on, becauſe he hath an eſtate of inherirance, 

which by poſſibility may endure for ever, and 

continue. | 

And if Imakeagifr of Jand in taile, upon con- 
dition that if I die, thar his eſtate ſhall ceaſe, and 
that I may re-enter ; this condition is void. 

If a man maketh a leaſe upon condition that if 
the Leaſor do grant the reverſion, the leaſee ſhall 
| have the Fee-fimple ; If the Leaſor do grant the 
reverſion by fine, the leaſce ſhall not have the fee 
becauſe the condirion is repugnant and void. 
Pleffingtons Caſe, 6.Rich.2. 

Land is given unto two by Deed, to haveand 
to hold untothem, & heredibrs, this is voyd for 
the incertainty and impoſſibility; and although 
there is a clauſe of warranty tothem and tortheir 
heirs, this maketh not the firſt words in the Deed 
which were-incertain , and inſenſible , ro be of 
any force and cffc& in Law, although his intent 
appeareth-; but his intent muſt be declared by 
words certain, and conſonant to the Law. 

Land is given to. ary and to Tone her fiſter, 


and tothe heirs of their bodies lawfully begotten, 
R 4 whereby .. 


" Phesby the Statute 


whereby they had a joynt eſtate for life, and ſeve- 
rall inheritances ; the Donor not intending that 
any of them ſhould break their joynt eſtate, but 
that the ſurvivor of them ſhould- have all the 
lands, per js accreſcend;, had the cloſe in the 
Deed( ſub hac forma)\that the ſiſter of them which 
lived longeſt ſhould have the Land wholly and 
alone. 

But becauſe his intent is contrary to Law, it is 
voyd, forif the joynt eſtate is ſevered by finele- 
vied, the ſurviyor ſhall not have that part ſevered, 
by reaſon of that conditionall clauſe which he 
| hath inſerted by his own conceit and imagina- 
tion, being repugnant to Law and reaſon, $.4/7[. 

O. JJo | ; 
x 5 bers the intent. of Chriſtopher Corber, that 
the eſtate taile ſhould ceaſe, as though the Tenant 
in taile were dead,if he made any diſcontinuance, 
8c, The which intent was repugnant to Law, 
and againſt all ſenſe and reaſon, per omnes Inſtici- 
A105. | 

And if aman by feoffement,or by his laſt Will 
and Teſtament, or by any eſtate limited by uſe, 
doth give land to A. and tothe heirs males of his 
body lawfully begotten, and for default of ſuch 
iſſue to B, and to the heirs males of his body law- 
fully begotten, and for defaule of ſuch iſſue to C, 
and tothe heirs ofhis body : He cannor with any 
Proviſo determine any eſtate intaile which was in 
one perſon,and diſpoſe the ſameto any other per- 
tonby the ſame conveyance, Provided that if 4. - 
the eldeſt: ſonatrempr to ſue a fine and recovery, 

Or 
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or any of them do or ſhall make any ſuch a, 
which tendeth to - the diſcontinuance or over- 
throw of this eſtate in taile, thatthen this eſtate as 
if he were naturally dead ſhould ceaſe, and thar 
theland ſhould deſcend to him inthe next remain. 
der ; The Proviſo at the beginning of the con- 
veyance, and ar the delivery of the ſame was re- 
pugnanr, impoſſible, and againſt Law, for by ex- 
preſſe limitation he hath an cſtate of inherirance, 
which by poſſibility may continue for ever, per 
Cur, in Chudleyes Caſe. Hil. 13, Elif., Hil. 37. 
EliFabeth inter Germent, & Areſcote, Rotal. 1750. 
upon the Will of Carie Littleton, 163. in Richels 
Caſe, &rper 21.8.7; fol.11. 

Uſe cannot be raiſed by any Covenant, Provi- 
ſo, or any other bargainor ſale, upon a generall 
Confideration 5 As if I by Deed indented and 
inrolled according to the Statute (for divers good 
conſiderations me moving) do bargain and ſell 
my land to you and your heirs : This bargain and 
ſale is not good, for no uſe.can be created upon 
ſuch a generall conſideration, for it-doth not ap- 
pear in Court that the Bargaineror ſeller, which 
is, I my ſelf had quid pro que for my land ſold ; 
And the Court ought to judge whetherthe confi- 
deration be good or nor, which cannot be;becauſe 
itis ſuch a generality. per Wrey, Chiefe Iuſtice of 
England, & Anderſon Chiefe Inflice of Common 
Place_L. | 

Bur the Bargainee, whnch is the manto whom 
Jdid fell the land; inthis caſe may averre that 
money, or ſome other valuable'confideration was 


paid - 
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paid or given to me for the ſame, which being true 
maketh the bargain good, for if 1 by Deed doe 
Covenant with you, &c. That I and my heires 
ſhall ſtand ſeifed, &c. unto the uſe of you and 
your heirs; No uſe without ſpeciall averment 
can or ſhall be raiſed by this generall Conſide- 
ration. | 

Bur if you be of my blood, and the truth that 
the Covenant which I made to you was in con- 
ſideration of this, averment may bee taken , 
although it is not expreſſed in the Deed, 
Dier 146. 

And although in a Deed, a particular confide- 
rationis mentioned, yer an avermenr in the ſame 
caſe may betaken of another conſideration which 
ſtandeth with the Indenture, and which is not 
contrary to the ſame, although itis not contained 
in the ſame; and theſe conſiderations by aver- 
ment are traverſable, Paſ.3. & 4.Phil, & Mar. 
146. per Car. 

And where the conſideration is generall, and 
the Covenant or bargain made witha man is cer- 
rain, and the averment being true,may betaken as 
aforeſaid: And when the conſideration is gene- 
rall, and the perſon uncertain, no averment can 
avail. As if upon divers good conſiderations I do 
covenant with you, that I ſhall ſtand ſeiſed of 
lJands,&c. unto the uſe of ſuch a man as you ſhall 
name. Now if you name my ſon or couſin, no 
uſc ſhall be raiſed hereby, for the generality and 
incertainty, this was voyd b initio, and can never 
be made good after by averment, forthe intent of 
the 


V ſes by the Statute. 


the Covenanter was as generall as the words 


were. 
But if I covenant wich you, that in conſidera- 


tion of fatherly love, or forthe advantage or ad- 
vancement of my blood, thar I ſhall ſtand ſeiſed 
of Land tothe uſe of my ſons,ortothe uſe of ſuch 
of my couſins whom you ſhal name,upon the no- 
mination the uſe ſhall be raiſed, for the conſide- 
ration is intire and particular, and the perſon by 
marter of ex poſifats, may be certain, 

Uſes being once raiſed by a Covenantin Con- 
ſiderations of fatherly love, 8&c; unto his ſons or 
daughters, or for the advancement of any of his 
blood ; and after there is in the ſame Indenture 
a Proviſo added, that the Covenanter for divers 
good conſiderations may take leaſes for years ; 
The Covenanter in this caſe cannot make leaſes 
for years unto his ſon or daughter,orto any of his 


blood, nor yetto any ſtranger, becaule the power: 


to makethe leaſes is voyd when the Indenture is 
ſealed and delivered. 


Forthe Covenant upon ſuch a generall confi- 


deration cannot raiſe uſe for. the cauſes aforeſaid, 
and no particular averment will help herein, be- 


cauſe his intent is as generall as his conſideration; 


and his intent was not at the time of the delivery 
of his Deed to demiſe unto any. perſon certain, 
_ but to demiſeat his pleaſure generally. Therfore 
his power to make leaſes is voyd ; the uſes being 
before created and raiſed by Covenant, by a con- 
fideration as aforeſaid : Therefore it was: reſol- 


ved per Car. to be voyd.. Bur note that _—_ 
uſes 
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uſes had been limited by a recovery, fine, or deed 
of feoffement, then a conſideration need not tobe 
expreſſed to raiſe any uſe. | 

Note-that there muſt be ſeifin in the feoffees, 
and there muſt be a manwhich is Ceſtui quz uſe in 
rerum natura, and the eſtate of the feoftces muſt 
be transferred unto him, which is Ceſtui qui ae, 
per le Stat. of 27.H.8. 

 Andthe faid Statute of 27. 4.8. doth not tranſ- 

ferre any poſlſcſſion to any uſe bur onely to the. 
uſes in eſſe, and not to the uſes in contingency, or 
future, untill they come to be in eſſe, for there 
muſt be a perſon ine/e; that is a man in being 
which muſt preſently take the uſe, and be ſeiſed 
unto the uſe according to the Statute, And like- 
wiſe there muſt be uſe in eſſe, which muſt riſe out 
of rhe eſtate of the land, and there muſt be a per- 
ſon in eſſe that muſt take the uſc before that any 
poſlefſion be transferred and executed unto. the 
uſe, for if the perſon which ſhall take the uſe be 
not ineſ/e, or if this perſon which ſhould take the 
uſebeineſſe, and thereis no uſcin eſe but onely 
in poſſibility, there. cannot be any. execution 
or poſſceflion of uſe, per: Anderſon, Dier & 
AM anhoed Juſtice. Hilar. Anno 24.& 26. Eli. 

And if the eſtate be utterly onght and gone 
from the feoffees, and-is fully ſetled and veſted in 
him or them which hath preſent uſe, then a iuture 
uſe canneverrife, for it is impoſſible that it ſhould 
be raiſed from the poſſeſſion of Ceſtui qui »ſe, that 
is, of him that hath the poſſeſſion, for uſe. cannot 
be raiſed out of uſe; Dzer 155. 
For 
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For if a man enfeoffe me of land, 8c. in fee un- 
tothe uſe of 2. and his heirs, Provided that if 
B, do pay unto . 100... that then 2. and his 
heirs ſhall tandand be ſeiſed tothe uſe of B, and 
his heirs : This is clearly voyd, for the future uſe 
oughr to be raiſed our of the eſtate ofthe feoffee, 
and not out of the eſtate of Ceſtui qui aſe, per 
Curiam. 

Lingen made a feoffement to the uſe of him- 
ſelfe, and after by his will deviſeth, that his feof- 
fees ſhall ſtand ſeiſed to the uſe of his daughter 
Arne, Whichin truth was a Baſtard ; Adjudged 
to be agooddevice for land, by reaſon of the in- 
tent of the Deviſor ; for the feoffees cannot by 
any poſſibility be ſeiſed to their own uſe: And if 
a man willeth that his feoffees ſhall give his land 
in taile, that is a good deviſe of Land, Paſch. 15. 
Eliz, Dier 323. 

| A fine is levied unto 4. to the uſe of B. forlife, 
the Remainder to C. intaile, the remainder to B, 
ig fee, Proviſo, &c. That he thall havetheland 
in taile, and fee expetant upon paiment of a 
100, |. the uſe is transferred, Trizit, 14. Eljz, 
Dzer 314. | 

A man which is Ceſtui qui aſe in taile, the re- 
mainder in taile, ſince the Starute of 27.4.8. The 
Tenant in taile being in poſſeſſion levieth a fine, 
&c. and dieth : without iſſue ; A ſtranger in the 
name of the feoffees, or the ſurvivor ofthem, with- 
out naming any, entreth within the five years to 
receive the uſe in the remainder. A doubt if it is 
good. Trin.14.E17. Dier 312, 4 


Vſes. 


A Father in conſiderarion of a marriage of his 
oungeſt ſon, promiſed to friends of his ſons wife 
by word, That after his deceaſe and the deceaſe 
of his wife, that his ſon ſhould have the land in 
fee, nothing is altered by this naked promiſe, Ad. 
judged, 396. 

Tenant in Capite maketh feoffement of his 
Land to the uſe of the feoftee and his heirs untill 
ſuch time as the feoffor did pay to the feoffed 
a 100, 1, or his heirs : The feoffee dieth his heire 
being within age, the 100.1. is paid tothe heir by 
the feoffor ; and an office is found, and by a Mon- 
ſtrance de areit ; The-Kings hands were remo- 
ved, and the mean iſſues after the paiment of the 
100.1]. by the King loſt, | 

It was holden per Cay. that although the heire 
being in ward, it ſhall be deveſted from the King, 
and thatthe King ſhall not have the value of his 
marriage, upon the tender of the marriage to 
- him, forall mean contingents are removed which 
happen in the mean time: And the like Law 
is upon conditions performed, Hlar. 13. Eliz. 
Dier 298,299, | 

A Formedon in Remainder was brought upon 
a Remainder in uſe limited upon and fince the 
Statute of 27.4.8, The Decd of the Remainder 
need not to be ſhewn for two cauſes ; Firſt, for 
that in this caſe a Remainder may be created 
without Deed : The ſecond canſe is becauſe the 
Deed appertaineth to the feoffees, and notto him, 
which 1s Ceſtui qui uſe, per Inſticiarios, Trin. 10. 
Eliz,. Dier 277, 

Tenant 


les. 


Tenant was bound to A. to the uſe of a Wi- 
dow, which he indented to marry, and hedelive- 
red the bond to the Widow, ſaying (this will 
ſerve) ſhe delivereth the Bond to A. and after T. 
ſhe doth marry Tenant, who dieth, which: was 
adjudged to be a good delivery of a Bond, and 
ſufficient inan action of Debt brought againſt his 
Executors, Dzer 192. 

Leaſe is madeto A, for life, to the ufe of 3. for 
life, if 4.dieth, the eſtare of B. is determined, 
Mich.z. ELIF. Dier 186. 

A recovery of land is to my uſe, and after I 
enfeoffe the Recoverer ; holden by the Juſtices 
that the Recoverer nevertheleſfe ſhall be in þ 
the Recovery, and till ſeiſed to myuſe. Tr/w. 
28. H.8, 

If a man deviſeth by his will, that his feoffees 
ſhall make an eſtate to me, the uſe is changed 
before the ſtate is executed, Mzch. Mar. 
Dzex 96, 

Semer, Lord Admirall, covenanted wich F. 
that in confiderationthat the ſaid B, had.convey- 
ed to him certain lands after his death, fo levy a 
fine tothe uſe of himſelf for life, che remainder 
unto 3B. in taile, holden per Cyr. that the uſe was 
not changed before the fine was levied, for then 
the Covenant would not be performed : Note 
that Indentures which declare uſes, if rhey are 
made foure yeares afrer the Recovery, they are 
Y per Cur. fiilar. 4. May. Dier 137. Baſſets 
Caſe, | 
A hnsband maketha feoffement to the - of 

| im- 
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A finelevied by 
the Tenant in 
taile, the rever= 


fon in the 


King or reco- 


very ſucd, 


A finc levied by 
the husband 
alone of his 
wives Land, 


himſclf and his wife of land, 8c. for life remain- 
der,&c. The husband doth ſow the land with 
corn and dieth, the wife ſhall have the crop of 
corn, and not the Executors of the husband, for 
the wife was Joynt-renant with her husband, bur 
orherwiſe the Law is, if the remainder had been 
limited to the wife, And if the husband doth ſow 
corn upon the land of his wife, and ſhe die, her 


husband ſhall have the crop, and ſo ſhall the Te- 


nant which holdeth the land during the life of 
another man have, if the Tenant for life dieth. 
And if the husband ſoweth his land and dieth, 
and the third part of the land is affigned to her 
Dower, ſhe ſhall have the corn on the ground, 
uia de optima pſſeſiione de Baron ; But in this 
point the Juſtices do vary. Mich,15,Dier.316. 


Fines. 


in the King, or if he ſuffer a Recovery, the 

King being in the reverſion, a barre unto 
the iſſte, and yet no diſcontinuance, becauſe the 
King in reverſion, Paſ.26.H.8, 

Fine levied of the husband alone with procla- 
mation of Lands, which he holdeth in the right © 
of his wife, and dieth, and the five years incurre 
without any ation or entry made by the wife, 
ſhe is barred by the Statute of 4.4.7. andthe Sta- 
tute of 33. H.8. will not help her, although the 
Statute do not limit peremptory time, for = 
dot 


FE Ine levied by Tenant in taile, the reverſion 
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Fines. 24 7 
doth not ſpeak of a fine with Proclamation, M7ch, 
6. Ed. 6. T2 
Tenant in tail, the remainder in fee levieth a A fine leviedby 


fine with Proclamation (hein the remainder dieth 
His ſon within age) Tenant in tail diech withour 
iffue, ſo that the title doth accrue to the iſſue inre- 
mainder, and the five years incurre. And the In. 
fant ſtill remaining under age, nevertheleſſe the 
Statute of 4. H.7. Action is ſaved unto the Infant 
untill he beof full age, and after he is of full age, 
he ſhall have liberty to claim or uſe ation to re- 
cover the ſame; and he may uſe action within 
age if he will, agreed by all the Juſtices, Mich.4q. 
Mar, Petits Caſe. 

Suttos covenanteth with B. in conſideration 
that B. hath conveyed divers lands unto him af- 
tcr his death, to levy a fineof certain lands unto 
the uſe of himſelf during life, the remainder unto 
B. in taile, the uſe is not changed before the fine 
is levied, for the covenant cannothe performed, 
Mich. primo Mar, 

Puttenham by Indenture granteth land in fee 
farm with a conditionof re-entry for non- paiment 
of the rent, and covenanteth to make farther aſ- 
ſurance; And by another Indenture bearing the 
ſame date doth covenant to levy a fine to the uſe, 
intent, effeets,and condition of the firſt Indenture, 
and to no other uſe ; He levieth a fine, come ceo, 
unto the Grauntee, yet adjudged, that the rent, 
nor the condition were extinct, nor gone, by rea- 
ſon of the fine levied, for the Indenture doth 
over-rule the fiac, as well as if there had been 
Sy 


an 


a Tenant in 


taile,no barre 


to a man whiclk 
1s in remayn= 
der, or to hif 
heis,hisclaime 


or entry made } 


in five yeares. 
Infant. 


A Covenant to 
levy a fine of 
lands in uſe for 
life, remainder 
in taile uſes 


Fine over-ruled 
by the Inden- 
ture that levi- 
cd ih 
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A hne of land 


rendring rent 


unto the©onu- 
for ; The Co- 
nuſor after be- 
ing vouched in 


Recovery of 


the ſame land, 


and made de- 
fault, yet the 


rent reſerved by 
thc firic adjud- 


gcd good, 


an expreſſed Provilo to ſave the rent andthe con- 
dition; The like Caſe following. H1lar. 5. 
Maxie, 

Elizabeth Bradbourne levieth a fine of Jand 
(rendring her rent) upon a farther aſſurance paid, 
there was a Writ of Entry in the Poſt broughr 
I. Biat for the ſame land, who vouched Elizabeth 
Bradbourne who entred into a generall garranty, 
and made default ; And yet neverthelefle adjud- 
oed by the Court that her reſerved was good. 
Hil.s. Mar.Reg. 

Ceftui qui uſe for term of life levicth a fine with 
Proclamation, in this Caſe any man need not to 
enter to make claim within the five years, becauſe 
nothing paſſeth by a graunt of his own eſtate, 
which is Law, and no forfeiture, for he hath no- 
thing in the land ; The like Law is of a fine Je- 
vied by a Tenant for life in poſſeſſion, But 
Brooke doubred thereof if rhe fine were of land 
in fee. 

If a fine be levied by a Ceſtuz qui uſe in taile, this 
bindeth him and his heirs, but not bim which is 
inreverſion, which is Ceflai quinſe : Note that 
at this day by the Statute of 32.4.8. cap.26. and 
with Proclamations, per ceft#z qui uſe intaile, bar 
and bindeth the taile after the Proclamations, 
Brook in tit, de Fines 107. tn fine. 

Fine levied, orto be levied with Proclamati- 
ons by Tenant in taile, in poſſeſſion, reverſion, 
remainder , or in uſe after Proclamations had, 
bindeth and barreth them and their heires for 


£TYer. 


But 


Fines. 
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Bur a fine with Proclamation may be confeſſed 

and avoided, and ſuch a fine dothnot binde him 
nor his goods, forthe Statute doth intend of fines 
rightly levied, and therefore a man may ſay that 
the partiesto the fine had no intereſt in the land 
at thetime of the fine levied,&c. for ifncicher of 
the parties had nothing in the land at the time of 
the fine levied, then this fine of a concluſion be- 
tivcen the parties; but all rhe ſtrangers may avoid 
this by averment as before. Brook in tit, de Fines 
levied. 109. 

A man bargaineth and ſellet h Mannor with 
the advowſon in fee,haberd. to the uſe of the Bar. 
oaihce and his heirs,in ſuch manner as after in this 
Judgementit is covenanred ; And they covenan- 
ted roſuffer a recovery tothe uſe of theIndenture, 
rendring rent to the Bargainor and to his heirs, 
witch a clauſeof Diſtreſſe, with a owire pane for 
non-paiment of rent. 

And for the farther aſſurance it was concluded 
moreover, that the Bargatnor and Bargainee 
ſhould render a fine upon graunt of the land unto 
the Bargainee, with the rendring of rear unto the 
Bargainor, Proviſo that the Bargainee ſhall re- 
grantthe Advowſon unto the Bargainor for term 
of his life. 

And moreover doth covenant, that all eſtates 
after to be made, ſhall be to ſuch uſes; The re- 
covery was ſued and ſuffered, and a fine levied 
by varying from the Covenants: The Bar- 
gainee dicth before hee graunterh the Ad- 
vowlon. 

I 2 Holden 


Fines. 


Holden by the Juſticethat the Proviſo,although 
it be placed among the covenants, it maketh a 
condition to defeat all the bargain and ſale, and 
that the regrant ofthe Advowlon ſhall be at the 
requeſt of the Bargainor, in the lite ofthe Bar« 
gaince. 

And atthoughthe fine doth vary from the Co- 
venants, yet by the generall Covenant thaf all 
eſtates after to be made ſhall be to the ſame uſe 
The condition is ſufficiently performed: and the 
rent to be paid. Der 312. 

Fine levied to A. tothe uſe of B, for the terme 
of life, the remainder to E. in tail, the remainder 
to B.in fee, that if B.doth pay a 100.1. that he ſhall 
have the land in taile, and fee ſimple expectant} 
upon a paiment the uſe is transferred.. Trim, 14: 
EliF. Dier 314. 

Tenant for life of land, the remainderintaile; 
the Tenant for his life doth levy a fine of land 
(come ceo) unto himſelf in fee, which is a forfei- 
ture of his eſtate: Afrter Tenant for life, and he 
in the remainder joyned in feoffement in ſale of 
the land bya letterof Attourney, and diſcontinu- 
ed the tail : Firſt an entry was given to him in the 
remainder by forfeiture; But now the feoffement 
of him ig the remainder hath confirmed the leaſe 
for life. Dier 324. 

A fine levied by Tenant in tail, according to 
the Statute of 4.2.7. £.24. and the Proclamati- 
ons paſſe, andthe five years do incurre after the 
Tenant in tail dieth, the queſtion:is whether ths 

;fſue and heirs of the Tenant in tail are barred or 
nor, 
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nq;,becauſe of the privity which is betweene the 
Father and the ſon, for he is to make his con- 
veyance and title from his Father, or if he ſhall 
be reputed privie becaule he claimeth per forman 
doni, and then his right ſhould be levied by the ſe. 
cond exception or ſaving mentioned.in the ſaid 
Statute, becauſe hee is the firſt unto whom the 
right doth deſcend after the fine engrofſed, 

If no exception had beene in the Statute , all 
perſons generally as well the iſſuein taile as all 0- 
ther ſhould be barred. 

In the firſt exception of the ſaid Statute none 
is excepted but Feme Covert. 

Inthe ſecond exception-is compriſed that all 
other Strangers which is intended all Strangers 
to the ſaid fine and not privy unto whom ſuch 
title, right and intereſt which firſt ſhall accrew, 
remaine, deſcend or come to them after the fine 
ingroſſed by reaſon of a gift in tayle or for any 
other cauſe, ſhall be to them ſaved if they make 
their claime or enter within five yeares after tirle 
to them accrewed, by which words all Strangers 
co the fine unto whom a Remainder in taile or a 
deſcent in taile firſt ſhall accrew after the ingroſ- 

ſing of the ſaid fine ſhall be added as followerh. 
' Tfrenant in Taile diſcontinue his land and the 
Diſcontinuee levieth a fine, per Proclamations,and 
the five yeares paſſeth, and the Tenanrin Taile 
ſhall be aided by the exception of the Starute, for 
the intents of the Makers of the Statute was not 
that hee which claimed by the ſame Tenant in 
Tayle being his Father which made the diſcon- 
S 3 tinuance 
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tinuance ſhould be aided, &c. for ſuch iſſue,in 
raile is privy to the fine levied by his father from 
whom he muſt make his deſcent,and from whom 
he muſt make his conveyance. 

Burt if he is no party to the fine nor privy, hee 
ſhall not be concluded by ſuch a fine. 

And therefore ſuch iſſue in taile as is privy to 
the fine levied by his father is barred , Paſch. 19, 
 H.8.f0. | 

If my father diſſeiſemy Grandfather of lands 
which he held in fee,and after my father doth le- 
viea fine of the ſame lands, my Grandfather di- 
eth, and after my father dieth, the fine levied by 
Father doth bar me being his ſon, for cannot 
convey the fee ſimpleto my ſelfe but by my Fa- 
ther which am partie to the fine becauſe I am 
heireto him and therefore privy , and ſo barred, 
Paſch.g.H.8. 

But ifthe brother of my father doe difſeiſe my 
father, and he being my Uncle doth levie a fine 
of the land with proclamations , and my Father 
dicth , and after my Uncle dicth within the five 
yeares, this fine levied by my Uncle of my Fa- 
thers land ſhall not barre mee, becauſe I am a 
ſtranger tothe fine, yer my title to the land is not 
as heire to him , butas heire ro my Farther , and ' 
therefore the fine levied by my Uncle doth not 
barre me, Paſch.19.H.8.f0.17. | 

Agreed by all the Juſtices that he which isa 
ftranger to a fine levied of lands unto whom a 
Remainder in taile or other tirle which ſhall firſt 
accrew or come ſhall ſuffer five yeares to _— 
with- 


Fines levied. 


without claime .atter ſuch fine levied, that this 
folly of the Anceſtor ſhall be a barre to his for 
ever, Paſ.19.H.8.f8.7. 

Agreed by all the Juſtices likewiſe that if Te- 
nant in Taileis of land, the Remainder in fee and 
the Tenant in Taile levieth a fine with proclama- 
tions of the ſame land, and he in the Remainder 
dicth the ſon being within age,and the Tenant in 
taile afcer dieth withour iſſue ſo thar the ticle of 
the land accrueth to the iſſue of him in the Re- 
mainder, and the five yeares do incurre the Infant 
of him in the Remainder ſtill remaining under 
age, Aion is ſaved, neverthelefſe the Srarute of 
4.H., 7. tothe Infant untill he is of full age, and 
after his full agethe Infant ſhall have liberty to 
claime the land, .or elſe Action to recover the 
ſame being within age if he will, Mich.4. Marie 
Petit his Caſe. | 

Tenant for life is the Remainder in Taile, a 
ſtranger levieth a ine (come ceo) unto himinthe 
Remainder in taile which by the ſame fine ren- 
dreth againe to the Conuſor rendring rent unto 
- the Conuſor and dieth, and after proclamations 
doe paſſe, if the Tenant for life and ifſue in Taile 
accepteth the Rent, the fine and the acceptance 
of che reat affirmeth the leaſe and maketh it good 
in Stapletons Cale. | 

And if Tenant in Tayle doe make a leaſe for 
yearesto begin after his diſeaſe rendring rent, the 
acceptance of the rent in this Caſe doth not barre 
the iſſue, becauſe the leaſe doth not take effec in 


the life of the father , per Maxhood Juſtice , but 
S 4 Catline 
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Catlize Lore Qhicte Jaſtice of England was of a 
contrary minde ana ſaid, that the acceprance of 
the rent afftirmeth the leaſe, Dyer 279. 

Note that Tenant in Tayle which levied a fine 
with proclamations ſhall binde him and his heires 
of his body begotten after proclamations made, 
and not otherwiſe, ſothatif the Tenant in Tayle 
dycth beforeallthe proclamations made, this fine 
will not barre the iſſue in taile, and the proclama- 
tions cannot bee made in ſhorter time then in 
foure termes, Brooke his Abridgement in titulo de 
Fines levied, 109. 

Bur Tenant in Tayle which is not party to the 
Fine ſhall not ſo be barred after the proclamari- 
ons made but that hee ſhall have five yeares to 
make his claime,and if he faile therein and dyeth 
his iſſue ſhall have other five yeares to make his 
claime by the equity of the Statute of Weſtm.2. 
yet by.the opinion of ſome, if the firſt iſſue doe 
negle the five yeares: whereby he is barred and 
dicth, his iſſue ſhall not have other five yeares, for 
if hisiſſue is once barred by the fine,the ſtate tayle- 
1s barred for ever, . 

Andnote thatthe iffne in Tayle is barred bya 
fine levied by his father;for there is a priviry be- 
tweene the father and the ſon, for the ſon cannot 
convey to himſelfe as heire in taile , but as of 
his fathers body lawfully begotten , berweene 
whom there is a privity, andthe Statute 4.H.c.24. 
faith that a fine doth barre parties, 

Nowat this day Recoveries againſt tenant in 
Taile, the Reverſion or Remainder being in the 

ns +1 8" 


 — 
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King, this is no barto the iſſue in Taile , bur that 


he may enter after the death of the Tenant in 
Taile, Stat. 34.H.8.cap.21.30.H.8.,145-33.4.8., 


224-5. Ed,W.6. 

Brooke in Diſcontinnance de poſſeſiion, 32. & in 
titulo de Aſſurance, 6.87 in Bar. 97, in fine, Raſtal. 
7n Recoveries 4 

And a fine with proclamations by Tenant in 
Taile the Reverſion or Remainder being in the 
King doth not make any Diſcontinuance, nor is 
any bar by reaſon of the Reverſion which is in 
the King,therefore the heire or iſſue in Taile may 
enter after rhe death of the tenantin Taile. 

And the $74.8. of 32.8. note 4.2.7. doth not 
binde the iſſue in Taile the Reverſion being in the 
King, although the proclamations are made, and 
yertthe Statute of 4.4.7. ſaith that after procla- 
mations made the fine maketh a finall end and 
concludeth as well privics as ſtrangers, except In- 

fants. | 
By the Sfar:32.7.8.a fine with proclamations 
by him which is Ce/tuy qu7uſe in Taile ſhall binde 
him and his heires after the proclamations made. 


Tenant in Taile and a Stranger levieth a fire to - 


me, and I by the ſame fine doc graunt and render 
to 7.A.to have andto hold for 2r.yeares rendring 
rent, and by the ſame fine graunt the Reverſion 
and the Rent to the Tenant in Taile, which man- 
ner of fine is commonly uſed atthis day. 

In this Caſe although the graunt and the ren- 
dring of rent by the leaſe and the graunt of the 
Reverfion are by one and the ſame onely fine at 


one 
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one inſtanttime, and yer by Law the Jeaſe pre- 
cedeth and gocth betore 1n the fame fine, and 
the graunt of the Reverſton followeth ,” per Car. 


and likewiſe by the fame Conveyance that uſes 


be revoked , by the ſame Conveyance other uſes 
may be limited and raiſed , for becauſe the firſt 
uſes doe ceaſe by revoking (ipſo fas) withour 
claime or other At, the Law doth judge a pri- 
ority of the ſaid Dzed alchough it be ſealed and 
delivered at one inſtant, per Cur. 

And if the Leafor and his Tenant for yeares 
will acknowledge a fine of their Jands and tene- 
ments to me, Comeceo que ſce, and I render by the 
ſame fine againe the ſame lands unto the Tenant 
for yeares, To hold the ſame, 8c. for 60. yeares 
rendring and paying to me 4o.l. rent yearcly with 
a clauſe of Diſtreſſe, and by the ſame fine I doe 
graunt to the Leaſor or Landlord and to his 
heires, the Reverſion of the ſame lands, 8&c. this 
is good and the beſt order to aſſure. and make 
oo0d a leaſe for yeares made by tenant in Taile, 
practiſed by BaldwinChiete Juſtice,and now uſed 
atthis day, 36.H.8.285. Brooke in Fines levied, 
118. looke in Leaſes. | | 

Tenant for life is of land the Remainder inTaile 
and the Remainder to another in Taile,the' Tenant 


for life and he in the firſt Remainder in taile doe 


joyne in a fine , Sur conuſance de droit come ceo ſee, 
unto another man in fee who rendring by the 
ſame fine 40.1. of the ſameland unto the Tenant 
for lite,after hein the firſt Remainder dicth with- 


out iſſue,and he in the ſecondRemainder entreth, 
Tenant 
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Tenant for life diſtraineth for the rent of 40.1. 
by yeares, the other in the laſt Remainder ſuerh 
a Replegiare, and rhe Tenant for life advoweth, 
& his Advowrie adjudged good per omnes Inſtici- 
arios, becauſe the fine being levied by Tenant for 
life and him in the firſt Remainder in Taile was 
no Diſcontinuance to the firſt Remainder in 
Taile, nor yet to the ſecond, becauſe that the Te- 
nant for life and hee in the firſt Remainder did 
giveno more then lawfully they might give, that 
1s, the Tenant for life did give his eſtate, and he 
in the Remainder did give a fee fimple dertermi- 
nable upon his Remainder, and the ſecond Re- 
mainder is not diſcontinued nor diveſted by this, 
and no forfeiture was adjudged by the eſtate of 
thetenant for life, becauſe that he in the firſt re- 
mainder in Taile doth both joyne rogether inthe 
fine, me Sur. Coke libro primo fo. 76. Gardiner & 


' Bredows Caſe, 
And if the husband and the wife doe both le- 


vie a fine of the lands of the wife all the eſtate of 
the wife paſſeth, ſo that every gift is good which 
they may lawfully give, and it was adjudged in - 
the Kings Bench , that if the husband doe charge 
the land of his wife, the charge is determined by 
his death alchough ſuch a fine is levied: after the 
charge and thar it ſhall be the graunt of both of . 
them of their ſeverall eſtates, and therefore it was 
adjudged that the tenant for Iife the Advowant 
ſhould have the retourne of ths Catrell diſtrained 
for his rent of 40, |. and that this Advowant the 


Tenant for life had made no forfeiture by n 
| ne 
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fine levied by him and he in the firſt remainder 
and that the rent of 40. 1. ſhould remaine to him 
after the death of the firft renant in taile withour 
iTuc, Mich.39.El:\ inter Gardiner & Bretton, per 
omnes Tuſticiarios, 

Agreed by all the Juſtices of the benches, and 
all their Aſſociates of every of their Courts with 
oreat deliberation and adviſement, that no Rent, 
Leaſe, common Recogniſance, Statute orany 0- 
ther Charge, intereſt or eſtate whatſoever made 
to him in the Remainder ſhall charge the poſlcſ- 
ſion of him which ſhall recover the ſaid land a- 
gainſtthe Tenant in Taile which is in poſſefſion 
of the ſame land , and that a common recovery 
againſt Tenant in Taile ſhall binde not onely the 
Remainder, but all Leaſes,-Charges, Graunts or 
Deeds whatſoever made by him inthe reverſion, 
and there is no difference betweene a reverſion 
and aremainder expectant upon an eſtate Taile as 
unto this purpoſe, for if he in the remainder doth 
make alcaſe for a 100. yeares, and after Tenant 
in Taile in poſſeſſion doth make a Leaſe for a 
100. yeares, and theſe Leaſes doe- incontinently 
begin together, and afrer the Tenant.in Taile in 
poſſeſſion maketh a Feoffement or ſuffereth a 
common Recovery and dieth withour iſſue, the 
Tenant for yeares of the Tenant in Taile in poſ- 
{con ſhall enjoy and poſſeſſe the land which he 
holdeth by his Leaſe for a 100.yeares againſt the 
Leaſe made by him inthe remainder. 

Although the Leaſe made by him in the re- 
mainder was firſt made for ſolong as the eſtate pF 
the 
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the feoffee, or the eſtare of him that ſueth the fine 
and recovery is derived under and from the cſtate 
of the Tenant in taile in poſſeſhon to bein force, 
and remainin good effect, per Cur. Paſe. 23.E1;F, 
in Capels Caſe ; the reaſons follow : And as the 
leaſes of the Tenant in tailein poſſeſſion ſhall be 
preferred, and not the leaſes madeby him in the 
remainder : By the ſame reaſon all other eſtates 
whatſoever, which are derived from the Tenant 
in taile in poſſeſſion : So long as the fine, recove- 
ry or feoffement are of force and remain in force, 
ſhall be preferred before any eſtate or intereſt 
derived out of the eſtate of him in the Re- 
mainder, - 
For if he in theremainderhad acknowledged 
a Statute, or a Recogniſance, and after the Te. 
nant in taile. ſuffereth a Recovery, and dicth 
without iſſue ; the Land ſhall be ſubje& to the 
Recogniſance of. the tenant in taile, and not 
to the Recogniſance or Statute of him in the 
Remainder. 
| And the recovery doth not barre him in the 
remainder , and that the graunt of him in the 
remainder can never ſatisfic the recovery. per Cur. 
Paſc.22.Eliz.inthe Common Pleas, Rotals 1160, 
Capels Caſe. 


IF lands are given to the husband and tothe 


wife, and tothe heirs of their bodics lawfully be- 
]otten, and the husband doth levy a fine wich 
Proclamarions.,and hath ifſue and dicrh : This fine 
by force ofthe Statute of 3z.4.8.c.36.doth barre 


the iſſue in taile, that is of their rwo bodies 


lawfully 
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jawfully begotren, but yer doth not binde the 
wife. 

Tenant in taile hath iſſue two ſons, and the el. 
deſt dieth in the life of his Father, his wife being 
with child witha ſon ; Tenant in taile the Father 
ſuffereth recovery untothe uſe of himſelfe during 
his life without impeachmentof waſte ; And af. 
ter his deceaſe to the uſe of 4. for twenty years, 
and after to the uſe of his heirs males of his body 
lawfully begotten, and of the heirs males of the 
bodies of ſuch heirs males lawfully begotten, And 
preſently after jndgement, Habere facies feſcinam 
15 awarded; and before the execution ofthe ſame, 
that is to ſay, between fiveand ſize in the mor- 
ning, inthe very ſame day that the recovery was 
ſuffered, The Tenant in tail died, and his deceaſe, 
and before the death of the ſon of the eldeſt, the 
recovery Is executed, by force whereof Richard 
the ſecond ſonof the Tenant in taile the Father, 
the Uncle of the ſon of his elder not born did en- 
ter; And after the ſon of the elder brother was 
born, whoentred upon his Uncle, and his entry 
was adjudged good, per Cur, Trin.23.E1;z, forif 
Tenant in taile ſuffer a common recovery with a 
vowcher over, and dicth before execution can be 
ſued againſt him, yet execution may be ſued 
againſt the ifſye in taile, becauſe the right of the 
eſtate taile was bound by judgement againſt the 
Tenant in tail, and the judgement over to have 
recompence; and this is favour of common reco- 
veries, which are the common aſſurance in the 
land ; And ſoadjudged per Cur. that On 
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recovery, died in the morning before execution 
was ſued out, yet the recovery was good. Shel- 
leyes Caſe, Sur, Coke lib. primo. fo. 93. 

But if Tenant in taile be of a reverſion expe- 
Qantupon an eſtate for life, and ſuffereth a reco- 
very, and hath judgement to recover.over in va- 
lue, yet his iſſue ſhall avoid the. recovery, and he 
| ſhall not be £ſtopped, becauſe he claimeth Per 
formam dons, | 

Note that a reverſion or any thing in graunt is 
more eaſily transferred from one party to another 
then an eſtate of free-hold in poſſeſſion. 

For if a fine or a recovery upon a recogniſance 
of right only be levied of a reverſion upon an 
eſtate for life, or for years, or for Scigniory, or of 
any other ſuch thing which is in or may paſle by 
graunt , there the reverſion or thing which as 
oraunt paſſeth incontinently by the recovery ex- 
ecuted by the judgement of. the Law without 
EXECution. | | 
| Soof all ſuch things which are in graunts, as 
before is ſaid , they paſſe unto the Conuſce 
preſently by the fine levied without: any ex- 
| Ecution, | | 
And likewiſc of things that are in.graunt,as be- 
| fore is ſaid , dopreſently paſſe by a common re- 
| covery unto the recoverer by Judgement, and the 
| Demandant is thereof ſctfedafrer the judgement 
| preſently withour execution, Paſe.5.Ed.3.f0.26. 
| 27. 4.8. f6.7. 

And ofiſuch things which are in the graunt; a 
| and 


leſſe the Tenant inrail, which acknowledged the 


A recoyery a= 
voyded by t e- 
Nant In 721: 
after ju. 4 ,2- 
ment, but not 
aſter execution, 


Things that 
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the- Recoverer,. 
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out execution. 
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But lands in 
poi fin the 
recovercr muſt 
have execution 
per habere fa- 
cias [cifinam 
by the Sheriffe 
A recovery of 
land in fee 
holden for life, 
a barre to the 
hcire for ever, 


The manner to 
fuc a recovery. 


A recovery 
with a double 
youchcr, 


Land demiſed for years for lite, rent or common, 
the Recoverer is 1n poſſcfhion of the ſame pre- 
ſently by the judgement without any execution. 

But when the lands be inthe poſleflion of him 
which knowledgeth the recovery at the time of 
the judgement of the recovery or fine, there the 
Recoverors muſt fue execurion. 

But when the poſſeſſion of the Lands'is in the 


poſſeſſhon or occupation of Tenant for term of 


life, or for years, at the time of the fine and re- 
covery ſued, or any other ſuch thing which is 


mm graunt, in all ſuch Caſes the Recoverors 


ſhall enjoy the ſame without execution pre- 
ſently. . : 
But if Tenant for life is the reverſion in taile 


expectant, which Tenantin taile ſuffereth a reco- 


very, and judgement is given to recover over- 
value, yet his ifſue may avoyd this judgement 
and recovery : But if the Recoveror after judge- 
ment hath execution, the iſſue in taile is barred 
for ever. 

'Tenantin taile muſt firſt make a feoffement of 
his Land intailed unto another, againſt whom a 
Precipe quod reddat muſt be brought, or clſe a writ 
of entry z7n ze poſt; and he muſt vouch the Tenant 
in taile which made the feoffement to warranty, 
and the Tenant in taile muſt vouch over the com- 
mon voucher. ; 

This double voucher is the ſureſt conveyance 
to barre the iſſue by reaſon of the recompence in 
value ; andthis isa barre againſt the iſſue in taile 
preſcntly ; and alſoa barre unto him and his _ 
whic 
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which hath the remainder over by reaſon of the 
recompence thatthe firſt tenant in taile had by 
his voucher. 4. & 27. H.8.13.E. 4. fol.1. 

Buta fine levied by tenant in taile with Procla- 
mations, where there is a remainider over this fine, 
is a barre to rhe tenant in taile and to his heirs, be- 
cauſe his heirs are lineally deſcended from him. 
But if the tenant in tail dicth without iſſue, this 
fine doth not barre him orthem in the remainder 
becauſe he is collaterall and not privy in blood 
unto the tenant in taile. So that he in the remain- 
der make his claim or enter within five years after 
title him accrued. 

Therefore a recovery is better then a fine, for 
it is a preſent barre to the iſſue of the Tenant in 
taile, and to all them in the remainder, zo. H.8. 
Ht. Recovery in value. zo. 

But a Recovery againſt Tenant in taile by a 
Writ of Entry in the poſt by a ſingle voucher, is 
no barto the heirs and iſſue of the Tenant in taile, 
and is buta diſcontinuance which may be recove- 
red by the iſſue intaile by a writ called a formedor 
Zn lediſcender,becauſe the fingle voucher inthe re- 
covery doth not give but ſuch eſtate which the te- 
nant in taile had in poſſeſſion atthe time of the re- 
covery ; This is a Bar if he be in poſſcſon of that 
eſtate taile not altered, andis as good as a Recove- 
ry with a double voucher if the eſtate bee not 
altered. | 

But a Recovery upon a voucher againſt Tenant 
in Taile is a Bar againſt him and his heires by rea- 
ſon of the recompence in value, 32. H, 8. 32- an 

T | 
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_ All Fines with their proclamations after are a 
ſufficient Bar, 8c, by the Szat, of 32. H.8. But in 
ſome caſes no barre ; for holden for Law thar if 
theiſſue in taile be remitted and ſeifed by force of 
the taile before the Bar be impleaded, that is, be. 
forethe Proclamations doe paſſe, the ifſue in 
taile is not bound nor barred thereby, and there- 
fore in this caſe before execution ſued, the iſſue in 
taile is ſtill ſeiſed by force of the raile, and is in 
poſſeflion per formam doxi, before the Barre be 
compleat, that is, before the Proclamations doe 
paſſe, and therefore execution cannot be ſued 
againſt him, nor any Barre againſt him after the 
death of his Father, becauſe rhe ſtate taile deſcen- 
dethunto him in poffeſſion. Sm. Coke Ir. 3. en le 
Caſe deltims, the laſt Caſe. 

And iftenant intail be diſſeiſed, and after doth. 
levy a fine, and the Diſſeiſor without warranty, 
and dicth, if the ifſue in taile do enter, and is ſeiſed 
by form of the tail, :before all the Proclamations 
be paſſedand made, although the Proclamations 
be made after, yet this is no barre to the iſſue 

_ 1ntaile. :- Tk $942 £7 50 LO FIT 
Where a *neis And likewiſe if tenant in taile doe levy a fine, 
neverthelefle and after difſeiſeththe Conuſee, and dioth before 
the Proclama- al{ the Proclamations do paſſe and-are made; 
contrary roche And afterthe Proclamarions-in the time of the 
Stat.of 328.3, iſſue in tailepaſſcth, and yet the iſſue in taileis not 
bound by this, by the Statute of 32.2.8. And yet 
the words of the a& are, thart all fines after Pro- 
clamations,&c. ſhall bea barre. 
Tenant in taile levicth a fine, if there be error 
' in 
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inthe Proclamations, the whole fine ſhall not be 
reverſed, for it ſhall be a fine atthe common Law 
nevertheleſſe,T7in.4.£17F. 

A woman ſciſed of land by deſcent from the 
Father, ſuffereth recovery unto her own uſe in fee 
. ſimple. Tempore 6.1.8. 

And after by Indenture between her and 7ohn 
Germyn doth covenant and graunt that after mar- 
riage, which intended with 10bz Germypn, thatthe 
recoverers ſhall ſtand and beſeiſed to the uſe of 
her ſelf, and the faid 794» Germys, and to their 
heirs : They were married and the feoffees did 
execute their eſtate accordingly. 

And afterthe husband and the wife, by Inden- 
tures made between them, and the next heir of 
her Father, reciting in the ſame, that the land was 
the inheritance of her Father, and heriinheritance 
by her Father, and ſhe had no iſſue ofher body, 
and that ſhe was deceived in her firft jndge- 
ment, for ſhedid intend alwayes, that for de. 
fault of ifſue-of her owne body, that the heires 
of the part of her Father ſhould have the 
Land. | 

Whereupon the husband & the wife agreed and 
concluded to be ſeiſed of the ſame Lands, ro the 
uſe of themſelves in ſpeciall tail ; the remainder 
to the right heir of the wife. 

And the husband did covenant, that if the wife 
did die without iſſue, that he would execute an 
eſtate tothe uſe ofhimſelfe during his life , the 
Remainder to the uſe of the next heire of the 
Wite. 
| n TE | The 


Errors found 
in the Procla- 
mation,yer the 
fine good. 
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The wife dieth,and the Statuteof 27,#.8, was 
made after the husband dieth without executing 
any eſtate, 

It is agreed per Cur. that the heire of the wife 
ſhould have the Land, and not the heire of the 
husband. 

For the correction of the limitation of the uſes 
wherein the wife was deceived was lawfull, and 
the conſideration in the laſt Indenture of the hus- 
bandand the wife, and the wife was ſufficient to 
raiſe the uſe of the whole Land unro the heire of 
the wife : And the land removed from the wife 
was forthe advancement of her Jinage, and that 
the Land ſhould deſcend, Conceſſum pro lege per 
omnes Tufticiarios. | 

Carrell and his wife did knowledge a fine of his 
wives lands, ſhe being of the age of 19. years in 
the time of vacation after #//ary term-by a Ded/- 
mus poteſtatem, and the Writ of Covenant bearing 
date in [anuary, was retourned Craſtino Parificati- 
0n:6 in Hilary-Ferm, and the Dedimm: poreſtaters 
did bear date three dayes after the Originall ; 
And the Kings ſilyer was entred in Hilary Term, 
four dayes before his wife died (thatisto ſay) the 
Friday in Eaſter week. 

Bur the fine was not ingroſſed untill the Wedaeſ- 
aay next following. 

Whereupon the nextheirto the wife in Zaſter 
term following, prayed and deſired the Juftices of 
the Bench, thatthe fine ſhould not be delivered to 
the party, nor recorded ;- And: yet nevertheleſſe 
it was; for all the unperfeR, unfic, and undue 

practiſes: 
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po by Carreithe husband , thercaſon was 
ecauſethe Kings filver and the fine was ingroſ- 
ſed before Zafter Terme, weceſt caſe, anno 5.Eli7. 
Dier f6.120, 

A writ of Covenant to levie a Fine was re- 
tournable , Cro. purificationis one of the middle 
retournes in HiHarieterme,and the Concord was 
made and recorded the ſame Craſtino purificatis- 
ns (as it muſt be) and the third day after that is 
quarto die poſt, the firſt proclamation was made 
aSit ſhould be,for the very craſtizo is the retourne 
day, and the quarts de poſt is but a day of 
grace. 

- Burt ifit had beene retourned oFabi/s H1larit it 
had beene doubtfull whether the fine had beene . 
good ornor, becauſe the Judges are not then fit- 
ting in Court the firſt retourn of the terme untill 
quarto die after, whereas the Statwte of 4. H.7.faith 
that the Fine ſhall be levied in full Court, #4/.10. 
El:J; Dyer. ; : 

A Fine levied by tenant in Taile according to A fine is a ba 
the Statute of 4. H.7.c4p. 24. and proclamations 0 7he ulue in. 
paſſe and five yeares incurred after the tenant in ** 
Taile dye, queſtion 1s whether the iſſue ſhall be 
barred (as privy) for that he is to make his Con- 
veyance from his Father , or that he ſhall not be 
reputed privy becauſe he claimeth per formam 
doni, and then his right ſhould be faved by the 
ſecond exception or ſaving of the ſaid Statute, 
becauſe he is the firſt unto whom the right doth 
deſcend after the fine ingrofſed, Paſ. 19.4.8. 

If no exception had beene inthe Stature , all Fines: 

4, T3; | perſons 


_ 
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ſhould be barred. 
The Statute of Tn the. firſt exception-of the Statrte none is ex- 
4 H.7.04Þ.2 4+ 
Gcering fnes CEPred but feme Covert.. 
expounded, In the ſecond exception all ſtrangers to. the 
Entry within fine which have title to the land , &c. at the time: 
hve yeares he of the fine levied are aided if they bring their 
fine ingrofled, , _. . | "=. 
Action or make their lawfull' entry within. five 
yeares after the fine ingroſſed,and the flue in taile 
is not aided by any of theſe exceptions. 


Strangersto. = [Tnthe third exception is compriſed that all 0-- 


—_—_ ther perſons, 8c. ( which ſhall bee intended all 
Privies of blood ſtrangers to the ſaid fine and not privy ) unto 


which berhe which ſuch title, right and intereſt which: firſt 
children of the 


zenant in taile, ſhall accrue, remaine;deſcend or come unto rhem- 


after the fine ingrofled, by reaſon of a gift in 
Taile or for any other cauſes, ſhall be nnto them 
ſaved ifthey make theirclaime.or8&c. within five 


yeares after title to:;. them; accrued; , by which: 


Where thedil- \, 0.45 all ſtrangers to the fine unto which a; re= 
continuance of 


the tenantin Mainderin Taile ora deſcent in Taile firſt: ſhall - 


Taile tevieth 2 accrue- after the ingroſling of a Fine ſhall bee 
fine the iflue in id d - ” f 
Taile ſhall bee UOCQ.. | ES 0 a | InGs 
ayded by the - Asiftenantift Taile diſcontinue and the Diſ- 
ooh continuee levietha fine with proclamation & the 
the Staruteand five yeares paſſe, after the tenant in Taile dieth, 


. 


recover the rhe iſſue of the: tenant in; Taile ſhalt be aided by 


land, the dil- 


continuce is he NE-CXCepnion of che. Statute, for the intent of. the: 
unto whom. Makers of the Statute was-not that he which clai- 
—_—  medby the ſame: Statute in_Taile which was his- * 


his land unto Pather'which made: the: Continuance. ſhould bee 
for ſuch iſlue... aided F  EICIINE | 


perſons generally as well ifTue in taile as all other 


For - 


| 
1 


| 
| 
1 


Recoveries. 


For ſuch iſſue in Taile is privy to the fine le- 
vied by his Father to whom hee muſt make his 
deſcent and from whomhe muſt make his Con- 
Veyance. 

Burt if he be not partie to the fine or privy, bee 
ſhall not be concluded by ſuch fine, and therefore 
ſuchiſſue in Taile which is privy untothe fine te- 
vied by his Father, is barred. 

If my Father difſeiſe my Grandfather of land 
which hehath in fee, and after my father levicth 
a fine of the ſame after my Grandfather dyeth, 
this fine levied by my Father is a bar to me, forT 
cannot convey his fee ſimple unto me but by my 
Father which was party unto the fine and as heire 
unto him, and fo I privyand therefore barred. 

Bur if the brother of my Father difleiſe my 
Father and he being my Uncle levieth a fine with 
a proclamation, and my father dyeth, and after 
my Uncle'dyeth within the five yeares, this fine 
levied by my Uncle ſhall not barre me becauſe he 
is aſtranger to the fine, and although that I am 
heire unto my Uncle which levieth the fine, yet 
my Title unto the land is not heire unto him, bur 
as heire unto my Father , ſo ſhall not I be barred, 
Looke the Statute, 32.H.8. 


bs. 4 Concord: 


A fine, 1 bar 
unto an heire 
privy in blood. 


But a fine levi- 
ed by a ſtran- 
ger ſhall beao |, 
bar. 

x 


Concord and Arbitrement. 


Concord and Arbitrement. 


' Not, is not good per Hyſley Chicfe Juſtice, 
& per Cur. and 2 Concord is not good to 
make ſuch athing or doe ſuch a thing at a day to 
come, for it is not good cxcepr it be preſently per- 
formed and done. p | 
Forifa man in an Aion brought againſt him 
do plead a Concord that it was accorded the De« 
fendant ſhould give nnto the Plaintife, 8c. ſucha 
day,8c.or after, &c. theiwhichhe hath done;this 
isno Concord except. the'thing is preſently exe- 
cuted. 
For if the Plaintife do bring his ation of 'tre> 


S575 executed in-part and in ſome part 


. Tpaſſe or debt, 8c. after the day,it was no plea for 


the Defendant to ſay thatit was agreed betweene 
them that the Defendant ſhould pay the Plaintife 
10. $. at another day which is not yet come, and 
demand Judgement, fi ado, for this treſpaſle or 
debt cannot be derermined by an accord between 
them, bur by an immediate ſarisfaQion. 
But otherwiſe it is of an. Arbitrement, for there 
the debt or treſpaſſe is tranſpoſed in remjudicatan 
by the Judgement of the Arbitrators , for the 
which the Plaintife may have his ation of Debr, ' 
and therefore it is a good plea in Arbitrement 

to ſay they put theakbve in Arbitrement which 
did award that the Defendant ſhould give the 
Plaintite 20,5. at a future day and nor yer a" 
and. 


A 
—ap——_—_— 
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and demand Judgement S7 «Zio,bur ofa Concord 
the Law is otherwiſe, for there muſt bee preſent - 


ſatisfaction,per Cur, Mich.6. HT fo;10.11, 

In an action upon the Caſe, the Plaintife de- 
' clareth rhat rhe Defendant for 20.1. the moytie 
or one halfe whereof the Detendant had received 
and the reſt to bee paid at:the Concord ended, 
allumed-ro deliver three hundred pounds of wax 
ro the Plaintife ſuch a day, &c..and at the day he 
delivered 124. pound of waxe corrupted and 
notgood, warranting the ſame to bergood"and 
merchantable, whereby the plaintife'was:damni- 
fied, the Defendant pleaded that afterward an 
accord was made betweene them for r0.l.of wax 
more:as well for the inſufficiency .as-for-the reſt 
of the wax: tot -paid; the. which hee harh paid, 
and the plaintife hath made receipt thereof and 
demanded judgement of action and by a Demur 
in law it was-adjudged a good bar, for Concord 
cxccuted is; a good: plea'in-all-ARtonsiwhere.da. 
magesatec onely to be recovered: i 2 1 the 
ad Arbitrement is: a good ples before itis 
exccuted for an a&tiof:of Debts upowan:Arbi. 
rrement, and an ation of Deceit is not good, fox 
the warratitie of the ſufficiency of th& wax:to'bce 
900d after the Contract madeiis void), but made 
at the time of the. Cancord itis-good;: 21h. 62 

Bd. 6c ono 97 hill do iueD gn £3 
_- AQtion of. Treſpaſſe-was-brought for :goods 
taken away,the Defendant ſaith thatthe Plaintife 
did;bring his goods into his, houſe;,- and becauſe 
the,Phaingife, did owe'wato the Defendant oils 


Accord. 


"Concord and Arbitrement. 


_— 


Accord was made betweene them that the De- 
fendant ſhould retaine the goods untill hee was 
paid ,- wherefore hee did rake the poods and the 
Plaintife had not yet paid the 20.1. adjudged a 
good plea, per C#r. without ſhewing the cauſe of 
the debt, 21.2.7.f0.19.14-+ | 
If a man will plead a Samrens betweene him 
and another, and that the Defendant ſhould give 
the Plaintife 6. s. at a certaine day which was yet 
to come, adjudgedcleere no Concord , Mich. 6. 
H.7.foll. 7 $f t | 
In an Action, &c. the Defendant ſaid that he 
ſuch a day, ycare and place did give unto the 
- -Plaintife a pottle of Wine in ſatisfaction of all 
treſpaſſes, 8c. the which he agreed to and de- 


manded Judgement, $1 4773s, &C. it was a good 


plea although that hee doth not ſay the Accord 
was made for the pottle of wine, for the accord 
waspreſently executed, 19.H.6.f0,29. | 
.- Accord muſt be ſatisfied or recompenſed pre- 
ſently or elſe it is nothing worth, and it muſt be 
executed, for an aRion of Debr is not uponan 
Accordas itis upon an Arbirtrement, t6.Z.4-fo.8. 
pe Earn tt 225i TO 5 TG 22. | 
Andper Keble, amanhath no remedy to come 
tothe poſſeſion- of his owne due unto him by a 
Concord only, 20.4.7.f0.29.in Treſpaſſe. 
A man demiſeth land for yeares rendring 40.l 


yearely rent with a clauſe of reentry for not pay- 


ment of the rent, and afteran Accord and agree- 
ment was betweenethem by words, thatthe Te. 
nant ſhould boatd che Latidlord at his —_ 


23 
| 


L a" 4 2 » 
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(oncord and Arbitrement. 
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thT:1CNL, dial woe vr wack el (Of clo Lonotiu wv Hy iam 
ded the rentand:reentred, and the renantreentred 
on him , the Landlord bringeth: his: Aion of 
Treſpaſſe, the Landlord pleadeth his recntry; and 
the tenanr. pleaded the Concord. andagreement 
by word, adjudged a good replication forthe Te- 
nanney £31026: - 55) 5 £1 217g en 

Adion of Debt againſt tenant for terme of 
yeares for 20,1. arrerages of rent, the.defendanr 
pleaded a Concord of 10.1; paid tothe Plaintife 
' for al debrsand rreſpafſes, and one day theJuſtices 
were of opinion that the plea wasnot good be- 
cauſe the Concord was but matter 7x faite, and 
the defendant cannot ' wage his Law againſt a- 
leaſe for yeares. b 27 ' 206-54. 

Bur Keble, Yaviſer and Fineux did alter their 
opinions, for payment of rent in a forraineShire is 
agood plea in:this Caſe, BIO: RR 

And the like Law in an ation of Detinue of: 
Charters and delivery of them-ina forraine ſhire, . 
andrhisis good without an{wering.to the debr, 
bur to plead ſuch: pleas-that is. an: agreement or 
concord for the diſcharge of the arrerages of rent- 
inthe fame County-isnorgood.. 7 
In Arbitrement if the Arbitrators doe award 
_ thatthe one partie:ſhall be non ſuit againſt the 0- 
ther in his ſuite or diſcontinue his ſuire, or leviea- 
fine; orro:enfeofft aſtfanger of ſand ; or to pay a 
ſtranger 10:1. ſuch awards are good,5.H.7.f0.13. 

If Arbitrement doe award that the one partie - 
ſhall have the Tands: from the poſſeſſion of the 0- 
ther, this:Auburement doth not give —— : 


+: Arbitrement. 


Cototiodunathencher and ifhevefulc oo fuf 
fer bim-to-haye-theiland, the other hathno reme- 
dy except he have ani Obligation for him to per- 
forme the Arbitrement, 21.Z.3.f0.26. 
| Arbitrement'is no- plea in writ of Detinue of 
Charters, nor ina writ of Annuity, for theſcare 
mixed actions in the realty , otherwiſe it is of an 
aQion of Treſpaſle and ſuch like ations,for they 
are all in damage, and in a writ of. Detinue of 
Charters a'man.cannot wage his Law , nor pro- 
ceſfe of ontlawric:;is not, per g.29.6.f0.90. 
Aion of Dcbt was brought upon an Obliga- 
tion, the Defendant ſaith that the Condition was 
that if he did ſtand ra the award and Arbitremeant' 
of A.and B.of all quarrels and debts betweene the: 
Plaintife and him, &c.and that they awarded that 
he ſhould pay unto one Kimwelmernt 40. s. which 
hee hath paid, and demanded Judgement. of 
Anditwas adjudged no plea per Cnr, that ne- 
vertheleſſe the award is void 'to pay unto K#z- 
welment 40.5.. which was a ſtranger to avoidthe 
Obligations: [903 154 090: 
And likewiſe it was adjudged per Car, that ab 
though the award is void, yet he muſt performe it 


becauſe of the bond, or otherwiſe the bond is 


broken and forfeited; 6 
- But.aRtion 6f Debt is not 'to be had againſt or 


upon the award, forthatthe award is void, where-. 
fore the Plaintife did traverſe the Award which 


was admirable for this no award betweene the 


Plaintife and the Defendant, 21.4.6.J0.46. Ap 


>» 
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And note that in pleading of an Arbitrement, 
the party muſt ſhew the place where the ſubmiſſi- 
on was made, and the names of the Arbitrators. 
9, H.6, fol.5. | 

Arbitrement was that where one of them had 
treſpaſſed him, that of them ſhall be acquired 
againſt the other, and other likewiſe againſt him z 
adjudged a good Arbitrement, per Newton Inflice, 
I2.H.6.f0.13. 20.H.6, f0.18,19. 

Arbitrators awarded that the Defendant 
ſhould pay a penny to the Plaintife for full ſatiſ- 
faQion for all manner of actions, and that he had 
paid the penny ; adjudged a-good barre.-12.4.6. 
fol. 39. 

It two men ſubmit themſelves of all aQtons, 
reals and perſonals, who make award of aQions 
perſonals onely ; this award is good, although 


they doc not award of ations reals, per Cur.19.H.. 


6. fol. 6. | 

' Arbitrators do awardthat the one of them ſhall 
pay ten pounds unto the other, and that he and 
two-other men ſhall be bound for the paiment 
thereof ; the Defendant; muſt plead the award 
verbatim; and that he hath paid the ten pounds, 
and was bound four the ſame, 8c. adjudged good; 
for whereas the Arbitrators did award that two 
others being ſtrangers ſhould be bound with him 
forthe paiment of ren pound; the awards in this 
reſpe& was voyd, for he cannot compell them to 
bebound forhim ; but againſt himſelf the award 
is good.. "i 


bound: 


And if they award that the party ſhould be 
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bound to pay ten pound by their advice; this 
award had been voyd, for they cannot give this 
award two times ; but otherwiſe it is if they, 
awardthat he ſhall be bound to pay ten pound by 
the counſell of the other : Note the diverſity, per 
Brian, Neale, & Chock Inſtice, 18. Edw, 4. fol. 
22,250 

_ and S. put themſelves to arbitremenr ; the 
Arbitrators award that 2. and his wife ſhould 
levy a fine unto F. of certain land, &c. The Arbi- 
trementadjudged voyd as concerning the wife, 
becauſe ſhe is out of the ſubmiſſion , per Yaviſer 
Inftice. 17.H.8. f6.43. 

The Plaintife ſaith that the Arbitrators made 


their award before cMichaelmas, &c. And the 


parties did put their ſeals unto the award, and the 
Plaintife did pur his ſeale to it, and requireth the 
Defendant to put his ſeale thereunto, who refu- 
ſed, whereupon ation did accrew unto the 


-Plaintife. 


And note that upon award the Plaintife muſt 
declare how he hath performed his part, and in 
what manner the Defendant hath broken his 
part, 90d n0ta, 8, H.6, fol.18. per Cur, Tempore 
H.8. 

In an action of treſpaſſe the Defendant alled- 
geth an arbitrement that he ſhould give unto the 
Plaintife a piece of broad cloath, the which he 
hath been alwayes ready to give him, and is yer, 
and offcreth the fame in Court, adjudged a good 
plea: And rhe Plaintife ſaith that he required the 
cloath, and the Defendant refuſed ; and iffue ta. 

| ken 


Arbitrement. 


ken that he did notrefuſe; and per Car. the refu- 


fing of the award doth not extia& the ation ; Bur 
otherwiſe it is if the Defendant do perform the 
award, or if he be ready to perform it, Qued nota, 
7.Hd. fol.3. . ; 

Twomen were bound in recogniſance to-ſub- 
mit themſelves ro the arbitrement of the right 
and intereſt of two: hundred Acres. of Land, cal- 
Ted Kerſftorling, andforall other actions and ſuits 
conceraing the ſame; ſo that the Arbitre- 
ment, &c. were delivered up before a cer- 
taine day, | 
' The Arbitrators did award, the Defendant 
ſhould have the Brakes during his life inthe Waſt 
. of the Village of Xel/forne rendring tothe other 

every year, 2.5. adjudged that the award was 
voyd. 

Firſt, becauſethe Arbitrators-had diſabled them- 
ſclves of their authaerity being upon condition. 7t4 
quod, So that, &c. | 

And for as much as they have made their 
awardof one thing, wheretheſubmifſion was of 


two things, Erz0, voyd, bur if the ſubmiſſion had. . 


been by parcell, that is by word, and not by wri- 
ting, the award had been good, 1n part, q#od nota. 
And they have awarded nothing of the property 
of the Lind, whereofthe tubmiflion was : Bur of 
the profits iſſuing out of lands, andalſo they have 
not hamed Xelforing ; and although the Arbitra- 
tors did intend the ſame, yet the averment of the 
parties cannot declare the intent of the Arbitra- 


tors. Mich. 8. EliF. R.Dier 24. 2.& 123. Simi, 
SUb- 
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Submiſſion was by Obligation,724 quod,ſo that 
the award be madc or given to the parties, or to 
one ofthem, &Cc. 

In an action of Debt upon an Obligation it may 
be delivered unto them by word, or to one of 
them alone, of the one party, D#er 219. 5.P1;F. 

In an ation of Dcbt upon an Obligation, or 
for arrerages of account found before Auditors, 


- accord is no plea, per Cur. But ſatisfaftion by way 


of arbitrement, is a good plea, cHich.1o. H.7. 


fol. 4. 


If two Arbitrators are, and one of them with 
the conſent of the otherdoe make the award, this 
is no arbitrement, becauſe both of them did not 
makethe accord, | 

And giving the arbitrement is the onely act 
of the one, and not the at of him which conſen- 
teth. Trin.7.H.7. fol.15. 

Ifrwo Arbitrators doe award thattwo others 
ſhould make rhe award, that is to ſay 7ohn and 
Henry, who doe make the award, the arbitre- 
ment is voyd, 4. Ed.4. but 47. E. 3. fol. 20. is 
contrary. | 
_ Anarbitrement is no plea inan ation of Treſ- 
paſſe: If the Defendant doth not ſay that the 
Arbitrators did award ſomething more orlcfle to 
the Plaintife, 43.E4.3. fol. 28. 

The Condition ofan Obligation is that if the 


Defendant did ſtand to the arbitrement of 4. 8c. 


which did arbitrate that he ſhould pay unto the 
Plaintife, before the firſt day , 8c. 10, li. the 
which 10.1i. he did afterunto the Plaintife _ 

tnc 
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cane day, and he refuſedir , the Defendant need 
not to fay that he is yer ready to pay the ten 
und. 

Andthe like Lawis if a man is bound to pay 
allrhe money whichaftranger ſhall ſefſe or ward 
to the Plaintife, per Cur. And thereafonis, be- 
caulec it tsto doe acollaterallthing, T rin, 19, H.8. 
fol. 12. | 

But if the Condition of an Obligation bad been 

to pay money which was due before, the Law is 
otherwile, for he muſt conclude that he is-{till 
ready to pay the money, 

If Arbitrators have divers things to arbitrate, 
if their authority is Conditional], that ts, 174 quod, 
{o that the ſame award be delivered to the parties 
in writing before, &c, if they do not arbitrate all, 
they have difabled themſelves of their Authority, 
and their abitrement is voy ; Butif che ſubmiſſi- 
on is abſolute, and without Condition of divers 
things, theaward of one thing onely by then is 
good. Dzer 219. 

And note that five things are incident to every 
award,the Matters of the Controverfte, Submifh - 
on, the parties to the Submiſſion, Arbitrators,and 
the Delivery of the award to the parties, Dier 
219. 4. ELF. 

Action of D:brþy a woman Executrixz The 
Defendant pleaded rhat 04 Bent her husband in 
his life time, and this Defendant did put them- 
ſelvesof all manner of ations, &c. which he hath 
performed, 8&c. 

T his plea was adjudged good, per Cwr. and « 
| V tn1s 
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this Arbitrement the debe duc untothe wife is ex- 
tin, as an Exccutrix ; But if the husband doth 
nothing 1n the time of his life, to extinG the pro- 
perty of the goods, which his wife hathas an Ex- 
ecutrix to another, the goods and the action for 
the ſame remainethto her: but if her husband 
dothgive away the goods which ſhe hath as an 
Executrix; the gift is good. 21.H.7, f6.29. 

. Arbitrement and all otherthings which are but 
matters in fait, being pleaded; but it muſt be ſhewn 
in what place the Arbitrement, 8c. was made 
and done. 

But if a releaſeis pleaded,the place where it was 
made, or where it was delivered, is not materiall, 


becauſe it is a date of it (elf. Paſe,21.H.7.f0l.23. 


— 
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Eſtates of Land. 
FE Arther and ſon,and the Father hath a brother 


which is Uncle unto the ſon, and the ſon + 


purchaſeth lands in fee-ſimple, and dieth 
without ifſue, his Fatherliving ; the Uncle ſhall 
have the Land, and not the Father, and yet the 
Father is nearer of blood to the ſon ; Bur there is 
amaxime in Law, That inheritance may lineally 
deſcend, but not lineally aſcend. Yet if the ſon 
doedie without iſſue, and the Uncle doth enter 
| Into the Land as heir to the ſon, (as the Law is) 
and after the Uncledyeth without iſſue the Fa- 
ther then living ; then the Father ſhall have the 


Land as heire unto the ſon becauſe he commeth 
'e) 
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tothe Land by collateralf deſcent and not lineall 
aſcenſion, Littleton fol, rt, 

Land is given to the husbandand to the wite, 
and to the heirs of their two bodies lawfully be- 
gotten, which 1s called a ſpeciall raile, the re- 
mainder to the husband intaile ; If the firſt wife 
dieth without iſſue ; the husbaad 15s ſeiſed of the 
ſecond taile in remainder, becauſe the freehold 
which was in the hnsband after the death of the 
firſt wife was extin& and drowned by reaſon of 
his rematader, 50, Ed.3. fo.4. 


Let Land to 4. for terme of life, the remain- 


der to B, for terme of life, the remainder 
to the right heirs of A. forever ; CA. may graunt 
ro B. tohold the Land withour impeachment of 
Waſte, although he had a freehold in poſſeſſion 
for he may alien the fee-ſimple, for it B. doedie, 
A.'is ſciled in fee, for the remainder doth reſt in 
him, per Car. 24.E4.3. fel.70. | 

If I let land for life to A.the remainder to B.for 
life, if B, my Tenant in reverſion for term of life 
diſſeiſeth, my reverfion is gone from me ; But if 
A. my Tenant dieth,the eſtate of B. is changed, 
for he is now in by the remainder, and my rever- 
fion is reverted in me, 19. 4.6. fel.22. per Forte- 
(cue Inſtice, 

Land is given to the husband and to the wife 
for term of their lives, and the longer liver of 
them ; the remainder to the heirs of their bodies 
lawfully begotten; This isan eſtate taile preſently 
executed by reaſon of the immediate remainder, 
per omnes Inſticiaries, 35.H.8. 
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Llet land for life, and after I confirm the eſtate 
of the Tenant for life 5 The remainder of the 
ſaid land to another manin fee; This remainder'is 
voyd, becauſe the confirmation doth not inlarge 
nor change the eſtate precedent. Dodor er Stu- 
dent, Cap.20. 

Tenant for years holdeth over his term; an 
eſtate infee is ſuppoſed to be in him, &c. And 
there were doubt whether he were poſſeſſed in 
fee or not ; Butthe Law intendeth that he hath 
an eſtate in fee, alchough he 1s in poſſeſſion by 
wrong ; and a Difſeiſor he is not, for his Land- 
lord carinot have an action of treſpaſſe againſt 
him before hee hath re-entred. And like- 
wiſean Action of Treſpaſlſe is not tobe brought 
againſt the Difſeiſor, before the Difleiſce hath 
catred. 

But the Landlord ſhall-recover his poſſeſſion 
of his Tenant of the Land whichthe holdeth over 
& more then;his term by a Writ of entry; Ad ter- 
minum qui preteriit,tor aPrecipe quod redaat,is not 
but againſta Tenant of freehold, per Huſſey 22. 
Ed. 4. fol.84. 

Lands are given by theſe words, Ded; & con- 
ceſii Ecclefia de Danmow ; This Land ſhall goe 
to the Parſon and to his Succeſlors. 11. H.4. 
fol. 84. 

A Vicar hath a freehold in his Vicarage, as the 
Prams, hath in his Parſonage. Pſch, 12. E4.3. 
ol. 3. | 

A mangranteth to me, proximam preſentatio- 

zem of a Benefice,and to my heirs,or make a = 
0 
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of land ro me and ro my heires , yet the Execu- 
tors ſhall have-it and not the heire, for the heire is 
not capable of Chattels, 34.H.6./0.27. 

Lands are given'to the Maior and Commonal- 
ty of London., they have a fee ſimple without 
= words Heires, or any other words, 12.4.7. 

8.12. 

Land is given fome and to my heires females, 
and I have iſſue a ſon and a daughter and dye, my 
daughter ſhall have the land , for though ſhe is 
not heire, yetſhe is heire female, and it the land 
is given to the heires males or females of a man, 
he hath a fee ſimple, per Newton & Martin Juſti- 
Ces, eF per Cur. H.6,f0.23. 

An eſtate of land is made to the husband and 
wife for and during the life of the wife and the 
remainder thereof to the right heires of the huſ- 
band, the husband hath an eſtate but for life du- 
ring his wifes life, 8. 2.4/0.2. 

A man ſciſed of land in fee hath a daughter 
and his wife being with child of a ſon, the huſ. 
band dyeth,and after the wife is raviſhed, and ſhe 
conſenteth to the raviſhment, and the daughter 
doth enter as ſhe may by the Statute as next of 
blood, and after a ſon is borne, this ſon cannot 
enter upon his ſiſter and be heire and tenantto the 
Lord , Plowdex Commentaries fo. 56. & 5+ Ed. 4. 
0, 6. 

4 A Leaſe is made for terme of lite,the Remain- 
ders to the right heires of me, if I have iſſuea 
daughter and dye, and my wife being with child 
ofaſon, my daughter ſhall have this land as a 

V3 | purcha- 
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rchaſer, and my ſon being after borne ſhall ne- 
ver deveſtthis, and ſhe ſhall not be in. Ward nor 
pay reliefe, 5. H.7.f0.27. 

And the like Caſe is , 5. £4. 4. thata woman 
conſented to a man thar raviſhed herihaving a 
daughter , and the daughter doth enter by the 
Statute of King R. 2. anda ſon is borne, the ſon 
ſhall never deveſt this, for the land deveſtcth in 
the daughter by purchaſe, and therefore ſhe ſhall 
pay no reliefe, 5.E.4.f0.6. 

If I marry a woman being great with child 
with-another man ,. and within-three dayes after 
our marriage ſhe is delivered,and I dye, the child 


i5no Baſtard, but heire unto me,and tenant to the- 


Eord, 18.E.4.f0.30. | 

If T marry my Coufin, the children which I 
have begotten of her are not Baſtards by the 
Common Law untill we are divorced , but my 


child ſhall inherit my land and have eſtate of the 


ſame by deſcent,11.2.4.f0.46. 


And'if Imarric my Coufin and have ifſue by. 


her, and after we are divorced inourlives, and 
our efpouſals avoided, our children then are Ba- 
Nards, yet if Tor my. wife die: before this divorce 
is, our children are all free and no Baſtards bur 
ſhall inherir and havean eſtate of our lands, 24.2. 
8. titubs Baſlardi 44.Brooke, ' © 

1t I marry, and after my wife being alive T-doe 
marry another woman, and haveaſonby my ſec- 
cond wife, this ſon is a Baſtard and ſhall have no 


eſtme of my land by deſcent although my firſt 
And 


wifedieth after, 24+\E.3./0-11, 
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And if my wife doth ranaway with an Adul- 
tererand hath iſſue, if I die the child is my heire, 
and notthe Adulterers , for it cannot be tried by 
whomthe woman was gotten with child , and 
the Law intendeth it was her husbands, 41. ZE. 3. 
fo.11.7.H.4fo.9. Bi 

Where that land is originally in the heire 
which neverinhis Anceſtor was before, the ſame 
land doth veſt in the heire as a Purchaſor and not 
by deſcent, and therefore he ſhall pay no relicfe 
nor bein Ward. 

And there'is a Maxim and Rule in Law, that 
when the Anceſtor of any man doth take any 
eſtate of frechold by any gift or conveyance, and 
1n the ſame gift or conveyance an eſtate is limited 
immediately unto his -heires in fee ſimple or in 
taile ; that inall theſe Caſes theſe words Heires 
are words of limitationofancſtate and not words 
of purchaſe , and therefore the heire muſt pay re- 
liefe.and be in ward. 

- But otherwiſe it is where an eſtate of yeares is 
limited to any man, the remainder to:the right 
heires of the tenant'for yeares, in this Caſe the 


heires of the 'tenane for- yearesare inas: Purcha- 


ſors and ſhall pay no relicte. 

So that the heire is not in poſſeſſion by deſcent 
but by purchaſe, be ſhall not pay reliefe or be in 
ward, Trin.23. El. | 

Bur if amanby tus-laſt Will in writing demi- 
ſeth lands to-mi in fee; yet the Lord ſhall have his 
relicfe and Herivts,and he may diſtraine for them 
bythe Statue of 32.H.8.04pi1. : | 
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A feoffement is made upon-Condition that if 


the Fcoffor or hisheires ſhall pay 20.1. ordoe any © 


ſuch A&,8&c, before ſuch.a day, that then it ſhall 
be lawfull for him or them to reenter, ifthe Feof- 


fee dyerh before the day of paymentofthe 20.1. 
&c. if a daughter to ſave the Inheritance doth. 


pay the money,or doth ſatisfic the Condition, ſhe 
ſhal have 8 poſleſle this land, and aſon after born 
ſhal never avoid this.nor ſhal enter upon his ſiſter, 
for if ſhe had not paid the money or ſatisfied the 
Condition the land had beene loſt,5.H.7.f0.25. 
And: hee ſhall pay no reliefe nor bee in Ward, 
becauſe hee is poſſeſſed of the ſame as a pur- 
chaſor, and not.by.deſcent, per Coke generall At- 
tourney. | . 

But if a feoffement is made upon Condition,that 
if the feoffce or his heires do pay 20.1. ordo fiich 
an AQ before ſuch a day, which Condition isbro- 
ken in the life of the Feoffor;inthisCaſe the Law 
isotherwiſe,for here the heireentring forthe-con- 
dition broken ſhal beinWard,pay releefeand have 
his age,becauſche isin by deſcentand not by pur- 
chaſe, per CokeAttor.gen.Shebies cafe,Trin,23.E1, 

A- man hath.ifſue a-fon -and daughter by one 
woman,and a ſon by another woman, and is ſeifed 
of land in fee and dieth, his eldeſt fon entreth and 
dyeth without iflne , "the daughter ſhall have the 
land andnot the youngeſt brother ; :4#ia ipoſſeffrs 
facit Sororzefſe heredem; butiftheeldeſt ſon doth 
not cnter- into-the land after the death of his Fas 
ther, but dyecth before any eſtate is made: by him, 
then the youngeſt ſonſhal inherit the:land/asheire 

6 his Father. . KI 


| 


Note. 
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Note therfore that the poſſeſſton of the brother 
cannot make the ſiſter to be heire bur of lands thar 
arein fee ſimple, and nor of lands intailed; Litres 
f6:3+ 3.libro affiſ. 32.E.3. titalo 8, ; 


| Notethat if two brethren begotten of ſeverall' 


women, and the eldeſt is ſeiſed of land in fee and 
dicth without iſſue, and his Uncle entreth into the 
lands as next heire to the eldeſt ſon, which Uncle 
if he likewiſe dye without iſſue, then the younger 
brother ſhal have the land as heire unto his Uncle 
although he is bur of halfe blood tohis brother, 
Note thatirt is a Maxime in Law that no man 
ſhall have land in fee ſimple by deſcent except he 
isheire of the whole blood:for if a man hathr iſſue 


two ſonsby divers women, & the eldeſt ſon doth 


purchaſc land in feefimple and dieth without iſſue 
the youngeſt brother ſhall not have the land, but 
the Ulacle of the eldeſt brother or ſome next cou- 
ſin of his Father, becauſe the youngeſt brother is 
but halfe blood co theelder brother, | 
If I purchaſe lands infeeand dye withont iſſue, 
the.next of blood of- my father ſhall inherit the 
land before the: heires-of my Mother, but if there 
are nd heires of my Father, then the land purcha- 
ſed by me ſhal deſcend tothe next heire of myMo- 
thers fide, but if land deſcend ro me by myFathers 
fide,and dye withour iſſue, the next heire of the 
blood of my Father or . Grandfather-ſhall inheirt 
this land,and for default of ſuch iſſue the land ſhal 
deſcend to ther: of the whole blood of the Father 
of the part of theFathersMother,and if there is no 


ſuch iffue,.therithe Lord ſhalt have the — 


eſcheate, | 
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And if I marrya wife an Inheritrix'of land in 
fee, and have iſſue a ſon, &c. and my ſon entrerh 
and dicth without ifſue;the heires of the Mothers 
ſide ſhall havethis land , and not theheires of me 
the Father, and for want of heires of the Mothers 


fide the Lord ſhall havetheland by eſcheate. 


And fo note the diverſity where the ſon pur- 
chaſeth land in fee , and where he commeth to 
land by deſcent by the fathers or by the Mothers 
ſide, Mich,12.E.4.f0.14. | > 

The Biſhop of Wincheſter made a feoffement 
to Bullockof a Meſuage and 17.acres of wood,and 
land in Brewood being a great wood containing a 
L000. acres to be taken at the eletion of the Fe- 
offce and his heires. | | Tf] 

And before Bullock made his elcQion he died, 
and fine deſcents after the heire would have made 
cletion , but it was adjudged againſt. him for 
three Cauſes. | EM: oC ou 

The firſtCauſe was, the feoffement was pleaded 
without Dced;and an eleRtion cannot be:annexed 
unto an eſtate without writing or Deed,nor Con- 
dition, Covenant, afſenr,licence or liberty. | 

The ſecond Cauſe is, becaufe this ſtate by fe- 
offement paſſeth by livery and ſeifin and that ma- 
keth the thing certaine which paſleth, for if there 
is incertainty it is void, for after livery there doth 
remaine-no:cletion to make the freehold to bein 


The third Cauſe is, becauſe ele&tion muſt bee 
made inthe lifeof the parties, for before eleQion 
there 1s no property , and cleQion _ - 
:{cend, 


-- Eflates of Lands. 
ſcend , eMich. 11.E11z, Dyer 281. | 
Lucene Marie having a Rent of 20.1.ifſuing of 
land of the which the husband and the wife were 
joynt-tenants, and the Q 1eene doth give; graunt, 
remiſe, releaſe and renounce the rent unto the huſ- 
band and his heires , the husband deviſeth this 
rent, this deviſe of rent is good , per Dyer Lord 
Chiefe Juſtice of the Common Pleas. 
Andthe husband is in choice and in eleion to 
have the Dzed of graunt ro inure and veſt in him 


as graunt or not,or by way of extinguiſhmenr, bur. 


if he faileth of his cleQionit is a doubr whether 
his heire may be at choice or make his elefion 
after his Fathers death, but the berter opinion of 
the Juſtices was , that the-Patentee ſhall have his 
eleRion to ule his Patent as he ſhall thinke beſt, 
Mich.15,Eliz.Dyer 319.9.H:6. 

A man is ſeiſed of land holden in Knights ſer. 
vice, and hath ifſue a ſon and adaughter by one 
woman and dyeth, his eldeſtfon being under age, 


and the poſſeſſion of the land is in the Gardian, . 


ifthe heire dye being in ward, the poſſeſſion of 
the lands which is inthe Gardian is ſuch a poſſeſ- 
fion-of the heire which maketh his ſiſter to bee 


heire unto him and not the brother of the ſecond 


wife being but of the halfe blood,8.E.3.titulo 12. 
& 8 


B.for life, if 4. dye the eſtate of B, is determined, 
per Car. Mich,z, Eliz, Dyer 186. 


To joynt-tenants in fee make partition of lands, . 
&c, by word out of the-Shirewhere the land < | 
the. 


A Leaſcis made forlifeto A: and to the uſe of: 
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were good or not, forthe Srarate 31. & 32.0f H, 
8. is to compellthem by writ of partition to make 
partition as partners, and ſo it is by tenants in 
common , which writ muſt bee purſued at the 
Common Law, Paſ.2.E,3. Dier 179. Statute31, 
H.,SCapeI. 

And joynt-tenants and tenants in Common 
which hold joyntly or in Common for terme of 
life or yeares or joynt Tenants or Tenants in 
Common, where one or ſome of them have an 
eſtate for terme of life or yeares with others 
which have an eſtate in fee in any Mannor, lands, 


-&C. ſhall be compelled to make partition of ſuch 


lands, &c.by a writ of partition, butthis writ is to 
be purſued out of the Chancery , Stat. 32.H. 8. 
Cap.32. | 
" do purchaſe land with theſe words, To have 
and to holdto me for ever or to my Afſfignes for 
ever, Thave an eſtate but for terme of my life be- 
cauſe I lack theſe words,and to my heires, which 
words onely doe make an eſtate of Inheritance 
in all feoffements and Graunts , but if a man doe 
ſell-me his land and maketh no mention of my 
heires, this ſale is good to me in fee ſimplein the 
land,per AudleyChancellor of England,andSheley 
Juſtice, 27.H.8.f0.5. | 
Land 1s deviſed to mepaying to my Executors 
40.1. and dye, I havea preſent fee fimple by rea- 
ſon of payment of this 40.1.although theſe words 
To my heires,are not mentioned in theW1l, for in 
this Caſe.the intent of the Deviſor muſt be obſer- 
ved, Land 
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Land is ſold to me for 100. 1i.nort making men- 
tion ofmy heirs in the ſale, yer I have a fee-ſimple 
inthe ſame, pry Cur. Banco Regs, Micha E.G. 

But if theſe words, Unto me and to my heirs, 
areleft out in a feoffement, gift,or graunt of land, 
the Law is otherwiſe, 27.9.8 fol.5. | 

A man by his laſt Will and Teſtament, willeth 
that I ſhall have his Land for ever, I have a fee- 
{imple in this Land, although the words Heirs or 
Aſſigns are not expreſſed, per Fineux & Littleton, 
I15-H.7, fol.37. 

Land is givento me and to my heirs males, If 
I have iſſue male, I have a fee. ſimple, and I have 
a fee ſimple although I have no iſſue male. 

In affile the Tenant pleaded a feoffement of 
Land made unto two men and their heirs, and 
_ thar one of them did ſurvive whoſe eſtate he had, 

and giveth colour to the Plaintife,&c. And the 
Decd was ſhewn, which wasa gift of Land unto 
LA. and B. and unto his heirs and affigns, leaving 
out this word, S##; And in the clauſe of warran- 
ty in the ſame Deed, the ſame land was warran- 
ted with theſe words, Sibi, heredibus &+ afiigna- 
tis ſus. 

It was adjudged, per Cur. That for the incer- 
_ tainty in the premiſſes ofthe Deed in the clauſe 

of theeſtate, becauſe ir doth not appear unto the 
heirs of which of them theDeed ſhal be referred, 
becauſe this word(ſ##)is left out; and becauſethe 
clauſe of warranty maketh no eſtate,nor limit any 
eſtate; the aſſiſe was awarded to be good for lack- 


ing of this word (ſuts.) aq 
| ut 
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But if theeſtate or feoffement had been made 
roone man alone, & heredibas, and leaving out 
$445, it had been otherwiſe, for it cannot be inten« 
ded butto his heirs only. 

But iris made unto two men,beredibus o afiig- 
aatis, without this word (Sv) it is incertain whe- 
ther it ſhall be intended to the heir of one of them, 
or of both ; and that ſuch an eſtate was -but for 
terme of life to whom it was made, 19. H. 6. 


fol. 15. | 


A man maketh a leaſe to me for life upon con- 
dition, that if I doe not pay 20.1i.&c, by ſuch a 
day, that then 1.S. ſhall havethe Land ; This fu- 
ture limitation 1s voyd, per Walmſley Juſtice, 

A fecoffement of Land is madeto me and to my 
heirs, unto the uſe of 4. and his heirs every Mun 
day, and to the uſe of G. and his heires every 
Tueſday, andto the uſe of C. and his heirs every 
Wedneſday; theſe limitations are voyd, for 
ſuch fractions of eſtate are voyd in Law, per 
Walmſley. | 

It I have a term. of years as an Executor, and 
after I ſurrender the ſame; As in one reſpec the 
term is extinct, but as to another reſpect the leaſe 
is aſlets, per Walmſley Tnſtice. 

He which entreth into Land for a condition 
broken, muſt have the thing, and theeſtate ir ſelf; 
which he had when he madethe eſtate conditio- 
nall. Corbets Caſe. 

A Leaſe is made upon Condition that the 
Tenant ſhall not afſigne over his terme, during 
the terme , without the aſſent of the ay ; 
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dicth, the leaſcis forfeited But if the leaſe com-. 
meth into the hands of an Executor, by the 
aſſignment of Law it is otherwiſe. Hh. 15, 
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But if theeſtate or feoffement had been made 
ro one man alone, & heredibas, and leaving out 
$445, it had been otherwiſe, for it cannot be inten 
ded butto his heirs only. 

But iris made unto two men, heredibus o afiig- 
natts, without this word (Sys) it is incertain whe- 
ther it ſhall be intended to the heir of one of them, 
or of both ; and thar ſuch an eſtate was but for 
terme of life ro whom it was made, 19. H. 6. 

87 
4 A man maketh a leaſe to me for life upon con- 
dition, that if I doe not pay 20.1i.&c, by ſuch a 
day, that then I.S. ſhall have the Land ; This fu- 
ture limitation is voyd, per Walmſley Juſtice. 

A feoffement of Land is madeto me and to my 
heirs, unto the uſe of 4. and his heirs every Mun- 
day, and to the uſe of G. and his heires every 
Tueſday, andto the uſe of C. and his heirs every 
Wedneſday; theſe limitations are vayd, for 
ſuch fraQions of eſtate are voyd in Law, per 
Walmſley. | | 

It Ihavea term of years as an Executor, and 
after I ſurrender the ſame; As in one reſpec the 
term is extinct, bur as to another reſpec the leaſe 
Is aſlets, per Walmſley Inſtice. 

He which entreth into Land for a condition 
broken, muſt have the thing, and theeſtate ir ſelf; 
which he had whenhe madethe eſtate conditio- 
nall. Corbets Caſe. 

A Leaſe is made upon Condition that the 
Tenant ſhall not afſigne over his terme, during 
the terme, without the aſſent of the _— ; 
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4 + l=—Fonme Aagyifed jc evicthour wire; Res; and 

dicth, the leaſeis forfeited , But if the leaſe com- 
meth into the hands of an Executor, by the 
aſſignment of Law it is otherwiſe. eHich. 15. 


H,8.45s 


